A PS | 
© 8/4051 2 $$ 
| | CONCERNING 
4 
 LETTRES DE CACHE T. 
72 VOL. I.. = 
| 0 L | Fa . 


* 
9 
* 
® 
s 
a 
I - 


= 
* 
*® 
= * 
1 
L \ 
1 't 
#1 
{4 + 
4 
— 
— 
- 
© 
= 
= 
- 
* £ * 
4 a 
Ln 


* 
-—4 


7 


% EA 


ENQUIRIES 


7 \ 4, CONCERNING 
LETTRESDE CACHET, © 
: THE CONSEQUENCES OF y 


ARBITRARY IMPRISONMENT, 


AND A 


- 


Hiſtory of the Inconveniences, Diſtreſſes , and | 
Sufferings of STaTz PRISONERS. 


| g I 
Written in the Dungeon of the CasTLE or VIxcEVxEsV, 
; 5 r THE 


COUNT DE MIRAB E AU. 


- 


WITH A PREFACE BY THE TRANSLATOR. 
SS 
Non ante revellar 


Exanimem quam te complectar, Roma, tuum que 
Nomen, libertas! & inanem proſequar umbram. (Lu cax.) 


Di quibus imperium eſt animarum, umbræ que ſilentes 


Et chaos, & Phlegeton, loca nocte ſilentia late; x 

Sit mihi fas audita loqui ! fit numine veſtro e Þ 

Pandere res alta terra & caligine merſas. (Vine:) 1 
N c —————— 


O.. 
—— R 7 PY | 9 
LOND © N: 


PRINTED FOR d. d. J. AND j. ROBINSON, 
N PATER-NOSTE#-ROW. | . 


M-DCC.LXXXxXV1i. 7 - 


« . * | 
- 
_ » 
* 1 
8 1 
- , 
; * 5 
1 * - 
7 
* F S 1 1 
9 N . 
— * 
* 
- 
- — — * 
* 9 1 
= 4 9 — 7 5 
= = 
- - * 
- * 5 
»*. : 4 
\ . = =, 4 - 
C - — = - . 
- . ©. 
- 
— 4 6 4 — W © 
4 by 0 
-- * — 
9 
k- 41 * 5 \ . " —_— 8 1 
- =_ . 
* — 
7 
1 . >>, ; 
: 
, 
- 
l 1 
* 
- » 
- 0 : 
& 
* 
* 
* 
8 8 - 
_— A fn.) A — 
5 = 
\ - : : 
L 2 a of \ 
. = - - 
\ = 2 * — 
- VN | 4 
= 2 = 
l V — : : 
4; l a 5 
"7 — © N * 
, : 
\ * 
MN | 5 
= 
* 
. . 
o Som : 
- 9 % 
*s ? 
- 7 
— 
4 * 
9 * wt 
= 
A * 
= | 
1 9 
= 
. — = © 
o - ” > ® 
4, = 
= 
- 6 — 
= of = 
- * . 
— 2 = 


r 


3 A 
. 
MN A . ti. 
Preliminary obſervations. Pecuniary ad- | 
 wantages of the Commandant of the 


Dungeon of Vincennes. Income and 


food of the priſoners. Page 1. 


Wool Fs Be A 


More pecuniary details. By what ma- 
nauvres priſoners are deprived of the 
means of complaint. Vifits of the Lieu- 
tenant of Police. Neceſſary formalities 
in writing, even when the Miniſter has 


' , granted that permiſſion, 1 24: 


£8 c HAP. 


nnr ENT 8. | 


E 
. 5 
| | 


Titerior. aduinifiration. I the Dungeon 
of Vincennes. Arrival : apartments : 
* ports. : walks: wifits from the Com- 
mandant: © precautions” when the pri- 
Hners * the 1 5 : _ Page 105 0 


3 ; 
þ : ' 1 — 
2 H A P. IV; + 
Vices in the 8 of. State Prone | 
. | Means of aſcertaining the perſecutions 
EH 5; d nd '0 Iyin 
| ; ; carrie on in n them, a d of app ly g a 
_ 1 99 | N 
CHAP 
| | | » bw # ” : — 
—_ : 4 RON 1, 
= r cn AP , 
! ; V.. q : N : | . = 
— 1 V ry) WR 
* w NI 10 IN 1 Wann 
1 — | - \ 14 "7 3 
: - 
IAH 2 PROOFS 


C0 ITNET 5B TN Mr Os. - v 
NOF S8 
A N 5 * 5 TR . 4 * = a g \ 
*. N S. p11) 1 8 11 en 0 
E X PL ANAT ION S 


* * 11 * { EA 
* ? : * 1 
— — . 
G 9 


#6. E-J ae 
Lettres de "Cachet are forbidden by the 


moſt ancient laws, and the ordinances 
of all our Kings.” Page 148 


Z OM.) 
Various revolutions of the judicial power 
in France. Fuagment by Peers. How 


' i ts practiſed in England. Reftections 
on that method. - 171 


*4 


Cm. ) 


The Kings of France by right, and ace 
cording to all the monuments of our pub- 


lic right, are only the truſtees of 
free __ 290 
.0 * 4 M1 FEISS IT (IV.) 


vi” ( o m T ENT s. 
h x: 4 
We author here in a fragment makes the 
allowing conciſe, but excellent obſer- 
_ vations on the ENGLISH ConsT1TU- 
WS © BIEN age 332 


= * 
* 
WW 
? 
- 
3 
1 * 
= 
* 
”y 
8 
4 = 
- 
- * 
* 
* 
— 
. 
of 


9 


INTRODUCTION. 


M. Le Meir (the late, Lieutenant of 
Police, a man of the greateſt lagacity, 
moderation, and merit——Tranſlator } is 
my benefattor. It is my duty to apptize 
the reader of the ſecond part of this work, 
that I owe much to him. But I know 
that private motives of n do not 
alone authorize the eulogium" of a — 
man: it is ſufficient, however, that, | 
the moſt unequivocal proofs, I am $0" to 
boaſt of the natural goodneſs and equity of 
this ſenſible Magiſtrate, who to do good, 
riſes above prejudices, and even clamaur. 
Let not the iniquity then that I am about to 
expoſe, be imputed to him. M. Le 
Noir does not look near enough into the ad- 
miniſtration of theſe houſes of ſorrow and 
oppreſſion, of which he is by his office the 
iuſpector, it is a fault: but it is, the fault 
of circumſtances, rather than his own: be 
) ' Ba 


vii INTRODUCTION. 

os much-employment.. An ocrupation 
which of tfel if would employ one man, is 
only. a point in the maſs of his duties and 

hrs fun#ions ; heis-tntder'a neceſſity there- 

fore off following the routine of office. Be- 
fades, the Commiſſioner for the department 

of Nute 'Ppifons i wery far from being 
able decidilly to-change "the received me- 

| thods+ be cum only make a report, bropyſe, 

| and demund. I believe M. Meir is in- 
capable of contealing the truth” when it 
comer within his" fight; "and" it is for this 
reaſon I dedicate. this "part "of my work to 

bim, * which, Thape, will ſufficiently prove 
bo far adulation:is remote from my cha- 
W and my principles. As for the 
2 reft; "this Magiftrate, "however fair his 
. projpets from his wirtues and his talents, 

will probably be unable to -do. any "thing 
more for me at the moment when this bot 

Pall. be publiſhed: my homage, therefore, 

it. funded 2 on my reſpect for his per- 

ph on. N . Ne 0 DELTA 
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CHAP. I 
Preliminary obſervations. Panade ad- 
vantage of the Commandant "of tbe 
dungeon | of Vincennes. Jiicome and 


ee of the 3 


J. 


15 the year 1712, complaints were 
made to Madame de Maintenon of 
q the interior; adminiſtration of the pri- 
ſons. The memorial was referred to 
Mr. D' Argenſon, then Lieutenant of 
Police, and the following was his an- 
ſxer on the ſubject: | 
The immediate males! of the or- 
« dinary priſons, belongs to the Parlia- 
C ment, and I'can do nothing in it. 
It is true that the gaolers make the 
*« priſoners. pay as dear as a for 2 
Vor. II. 2 e 


” - Pp 
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« Gb Abel? „A bisch ie) fuchich 
te them, and that they, who are not in 
* a condition to purchaſe them, are 


very miſerable; I think it Wodld' be 


«c worthy_of_ the King's juſtice, ro ex- 


*«,.empt theſe gaolers from an annual 


« duty of two'thotfand and odd livres, 
„ which has only been paid by them 


« for a few years paſt, and which ſerves - 


, them as 2 pretext, for treating their 
c priſoners with more W and 
c auſterity. * wo 0 


« As for thoſe who. . Sans in | 


1 the Baſtile, at Vincennes, at Cha- 
* 7 renton, or St. Lazore, by order 

| <« his Majeſty, I can, and muſt aſſure 
« you, that they have nothing to with 
« for i in point of food or cloathing* 1 
« ſhall add, that the Commandants of 
* the Baſtile and Vincennes beſtow on 
cc them much charitable attention, far 
„ indeed deed beyond what might be pro- 
« poſed or preſcribed to them. I know 
44 Even, by the frequent Viſits I make 
* there, that every ſpiritual and bodily 
| *® © aid is * them on the lighteſt ma- 
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=; ]ady ; but the privation of liberty ten- 
ders them inſenſible to every other 
« good, and ſeems to authorise / thoſe 
© unjuſt complaints, thoſe injuriaas re- 
„ proaches, with which they uſually 

fill their. placets and their memerials, 
„ whenever they have an oppbrtunity 
<«'of delivering them. If that, you 
have been pleaſed to refer to me, con- 
h tained more ſpecific: facts, 1 ſhould 
have been enabled to _—_— a me 
*, we of it (a) 

I do nat know! whether this ale 
be true: or falſe (5), nor is it of much 
canſequence. to us what paſſed in that 
reſpect in 17123; but I ſhall make ſome 
remarks! on this fragment, which may 
eaſily be applied to the following, facts. 
An the firſt place, if the gaolers of 
ordinary priſons make their priſoners pay 
very dearly for every article they fur- 


(U See. the eelecten of the letters af Maflame 


de Maintenon. | 

(b) 1 muſt fay, that the man of Mr. D' Ar- 

genſon, reſpecting the ſpiritual and temporal n 
. is very accurate. 5 
| niſh 
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niſh them; theſe articles at leaſt are to 
be had for money. We ſhall ſee very 


r 


bie 


| | Secondly, if * an b 
exceſs of ' cupidity, reſerved for modern 


times, in which the Exchequer ſyſtem 
2 E claſſed every natural and moral ob- 

jet in its code, and ſet a price on every 
thing, a retribution is required, even 
from a gaoler, which muſt ultitnately 


fall upon the priſoners, we have at leaſt 


the right to expect that theſe favoured 

 ſputters-up' of nen, who are allowed 
large ſums for the emoluments of their 
places, ſhould be content with that, 


and ſhew themſelves more ſcrupulous 


in the employment of the many deſtined 


for their ſubſiſtence,” with which they are 
entruſted, as their lawful gains being 


conſiderable, their clandeſtine robberies 
| HOG be more odious. >. 


© Thirdly, 'T do not underſtand what 


. can; be. thoſe charities of the Comman- 
dants, who are nobly paid for decently 
ſubſiſting their Priſoners „ nor why 
og” 7 F 


| 


5 | | Y 
„„ 
tbeſe charitable attentions cannot be en 
| joined them. They are, it ſeems to me, 
their firſt duty as men, as the ſafety of 
their charge is their firſt duty as gaolers. - 
Fourthly, in ſhort, M. D Argenſon 
was guilty of a palpable contradiction, 
in attributing the complaints inſerted in 
the Memorialt or Placets delivered after 9 
their detention to the ill- humour it in- 
ſpires. When ſtate priſoners are able 
to communicate their placets to any 
other than the Lieutenant of Police, 
they are free: they are no longer par- 
ties, therefore, againſt the Commandant 
of whom they complain. Alas! from 
whom can knowledge be acquired of 
what paſſes in theſe ſilent dens, where 
no perſon penetrates, except from thoſe 
who have had the misfortune to a 
bit them? | 
After theſe preliminary obſervations - 
I come to the point. M. D'Argenſon 
alledges with reaſon, that a memorial 
containing no ſpecific. facts, could be 
of Flo great utility; for a man yaguely 
| RY, defends himſelf in the fame 
| B 3 manner; 
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mannet; and how, in that caſe, unra- 
vel the truth? Well, then! they are 
ſpecific facts, which I am going to, ar- 
ticulate. | | | 
It is difficult to conceive 4 La much 
finda priſons. coſt the King. Amongſt 
the debts of Louis XIV. we find, in 
the expence of them by. Mr. de For- 
bonnois, an article of one hundred and 
thirty-ſix thouſand livres for the bread 
of the priſoners ſhut up by the intereſt 
f the Jeſuit Le Tellier in the Baſtile, 
at Vincennes, at Pier-en-cilc, at Sa- 
mur, and at Loche, under pretext of. 
Ianſeniſm. The numbers of Lettres, de | 
Cachet | encreaſed very much in the 
courſe of the following reign, of which 
economy: was not the virtue. As for 
the preſent adminiſtration, I am igno- 
rant, from the depth of my dungeon, 
what are its principles and proceed- 
ings ; but my exiſtence, , and that of 
ray. neighbours, teſtify. to me, that the 
mode of theſe arbitrary proſcriptions 
ſttill ſubſiſts. I ſhall not enter into cal- 
. neceſſarily defeRtve, of the 
| expences 
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, 
ww 


expences occaſioned in general by State 
Priſons. All pecuniary details, unap- 
plicable to the Priſoners and the Com- 
mandant of the Dungeon of Vincennes, 
are foreign to my plan (c): the follow 
ing are what relates to them. 8 
As ſecreſy is one of the main Gbjects 
they have in view in theſe houſes, it 
has been thought neceſſary ſtrongly to 
intereſt thoſe Who have the care of 
them, by rendering their places very 
lycrative. . They are entruſted with the 
nouriſhment of the, priſoners, . doubt tleſs 
becauſe they haye had the addreſs" 1 70 
perſuade the adminiſtration that it was 
a, geceſfary thing; and availing | them 
ſelves, of . theſe two wards, ener, 
Fan's nd (words. ſo energetic, as 17 


| (! There is 3 phyſician, a chirurgeon mkjor; 2 

dentiſt, an oculiſt, a conſeſſor, a chaplain, and all 
forts of workmen attached to the Dungeap, of, Vin- 
cennes, beſides the three turnkeys, and the 5. 
kept by the King for priſoners of a certaln c e 
ſupplies cloaths, ane other neceffarics' of that" kind, 
liberally; it is ſaid, O thoſe whoſe expences ha” pays. 
On eee ee 


25 Fan amnounk..;.!+ +1 4; 5) 


o» impoſe 


7 inipoſs gene on reaſvn and — 


they have declared, that they could not 
anſwer for their priſoners, but on that 
condition, who. beſides ſhould not bs 
_ haraſſed by A greedy 7 2 | 
The King allows the. Commandant 
of Vincennes fix-livres a day for the 
food, waſhing, and lighting of each pri- 
ſoner. Firing i is paid for ſeparately, and 
at the rate of three cords of wood for 
each chamber. It muſt be underſtood; 
that State Priſoners, at their o.n ex- 
pence, pay at leaſt as much. They | 
ars at liberty to ſpend more; but no 
compoſition. can be made, The King, | 
befideg this, beſtows on the Comman- 
dant three vacant places, for ſuppoſed 
priſoners. All this is independent of 
the falary and emoluments attached to 
his place. The ſalary of the Comman- 
dant of Vincennes is three thouſand 
livreg ; he enjoys four gardens, one of 
which contains fifty-two arpents (an 
arpent is 500 perches ſquare, | of 18 
feet each); he has ſeveral times been 
bi * it fix ne livres a year. A 
handſome 
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handſome and yaſt range of apartments - 


is alſo annexed to this poſt. I am not 
ſure whether ſomething be not alſo al- 
lowed him for contingencies; bat on 
Tecapitulating his ſalary and emolu- 
ments, one may with certainty, and 


keeping below the mark, value the fixed 
revenue of the Commandant at eigh- 
teen thouſand livres (4). [A friend of 
the Tranſlatur aſſured him) that Mr. 


Rougemont himſelf valued his place, 


in ſpeaking of it to bim, at near forty | 


| led! ] 
On this calculation Soak, ſurely, the 


perſon who preſides over the Dungeon 


of Vincennes is a paoler richly paid. 


It ror as though he might, without 


(4) Salary, and one of the gardens, 9000 livers 
An extra allowance for three. more pris 
ſoners than are j in the Dungeon 2 


Total 15, 570 5 | 


Three other ng £3 a vaſt ſuite of apartments at 


the gates of Paris, in ſo beautiful a ſituation as that 


of Vincennes, and which gives thoſe who poſſeſs it 


the ſame exceptions as the royal houſes, are not too 


n 


any | 


„ 
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an exceſs of romantic delicacy, content 
| himſelf with ſuch a profit, and reli- 
giouſly apply to its proper deſtination 
the money he feceives for the ſupport 
of the priſoners. It is undoubtedly the 
intention of government to render his 
Place lucrative, by granting him ſuch 
large appointments ; but certainly not 
that he ſhould profit at the expence of 
the priſoners, ſince it pays the vacant 
places. I do not know Whether there 
be any regulation reſpecting the nutri- 
ture; and on that ſuppoſition it ought 
to be in the hands of every priſoner; | 
but what I do know is, that from the 
beginning to the end of the year, there 
is ſeryed to them a piece. of bouilli, 
and a courſe at dinner; which confiſts 
of paſtry every Thurſday; a piece of 
roaſt meat, and a courſe at ſupper; a 
pound. of bread, and a bottle of wine 
a day, and two apples at each of the 
repaſts of Thurſday and Sunday. The 
apples may be e for a ey 
pYeutts |-/ t. — 
** us ſuppoſe for a moment chat 
this 
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this food is as well prepared as it ought 5 
to be, it will ſtill be eaſy to value it. 
They do not give in the Dungeon of 
Vincennes, fix times in the year, any 
thing but butchers meat. It is too 
high an eſtimate to put each daily por- 
tion at three pounds of meat; I am 
ſure I am one pound above the mark. 
We ſhall ſoon ſee, that there is no other | 
fire for the priſoners kitchen that that 
of the Commandant: the dreſſing the 
victuals, therefore, cannot be dear. Let 
us value it at about half the price of the 
meat, and I ſhall ſometimes be too ge- 
nerous. The feeding of the priſoners, 
at this rate, does not amount to more 

than forty-five ſols a day (e). 
Abe walking and e of a pri- 
ſoner 


* . 
(e) Butchers meat, the current price of which at 
Paris is nine ſols (or 4d. halfpenny ſter.) is only worth 
eight at Vincennes, and ſeven without veal. From 
a privilege founded from time immemorial on the 
continual conſumption of the Dgpgeon, the Com- 
mandant pays fix liards (or three farthings) leſs than 
| 7 4 the 


o * 
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foner cannot exceed fix livres a month 
IF J. I reckon, however, that diſburſe- _ 
ment. The allowance for each pri- 
ſoner is one hundred and eighty livres a 
month, and the real expence ſeventy. 
three; there is not one therefore by 
whom the Commandant does not gain 
one hundred and ſeven livres a month, 


the publick. Let us reckon-the tee livres a day for 


each priſoner, 1 liv. 1 ſol, | 
| (dearly eſtimated, * 
A bottle of wine 0 10 dering-the quality.) | 


Bread 5 128 1-4 
Drefing victuals o 10 
Total 2 5 


Two deſerts a week, at two o ſols, make 3 
for each priſoner ten livres eight ſols, or for the whole 
Dungeon . 124 livres, 16 fols, 

Each priſoner has four napkins and two diſh- 
clouts a week, and one pair of ſheets a month; fix 
candles a week in ſummer, and eight in winter; at 
eight in the pound, worth twelve ſols, it follows, that 

- 2 priſoner conſumes every year, for twenty-eight li- 
vres ſeven ſols of candles. Upwards of forty-three 
ſols remain for waſhing; from my calculation of three 
livres a day. They who are detajhed at their own 


ce, pay their waſhing ſeparately from their food, 
es, my calculation goes upon the quantity of 
given out ney for many years. 
without 
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without reckoning a pretty conſiderable 
: profit on the fuel, which will be cal- 
culated below. There may always be 


reckoned twelve priſoners in the Dun- 


geon of Vincennes; but if I took the 
average number for the laſt twenty years, 
I ſhould be conſiderably below the mark; 
it is not very long ſince there were from 
twenty to thirty. But calculating only 
twelve, that makes twelve hundred and 
eighty-four livres a month, or fifteen 
thouſand four hundred and eight livres 
evident annual gain; which added to 
the ſum of eighteen thouſand livres al- 
ready proved, form altogether thirty-three 


thouſand four hundred livres revenue, 


for the Commandant of Vincennes, on 
a very moderate calculation „g/. 
I have ſuppoſed that the nature of 


77 The Commandant of Vincennes reckons a- 


mongſt the number of his 'expences, the keeping the 
furniture in repair (we ſhall fee what this furniture is, 
and how they are kept in order; he bought them all 
of Mr. Guionnet, his predeceſſor, for thirty-ſix livres 
A room) and the chapel. It coſts him two bottles of 


wine a month; the flambeaux may cbſt him ſix livres 


a year. 


4 + | the 
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the aliment was tolerable, in which caſe 
the cheer, though very middling, would 
be at leaſt wholeſome and tolerable, and 


But ſhould it happen that the 
3 equally oſtentatious and 
covetous, having no more method than 


_ underſtanding, withed to keep the table 


of a Farmer - General; that paying no- 


body (), he was under the neceſſity of 


taking ſuch things as were offered him, 

not only his domeſtics would ſtrive to 

Nga themſelves for * es were 
„ 

0 1 ee 3 at one > {Sh 
n to a turnkey, and ſtill 'owes 4000 to another. 
It is he who receives their ſalary, which is 600 livres. 
As for thoſe who are retired, and penſioned, he has 
converted their penſions and arrears into a private 
debt, by giving them his note, This incorrectneſs, 
or rather this infidelity, reaches all, Does a pri- 
ſoner uſe forty or fifty Jivres, worth of ſhoes in a year? 
All their money, .whether at their own expence or 
otherwiſe, is in the hands ef Mr. De Rougemont, 
who: paying no reſpect whatever to this depoſit, and 
being always without money, makes the priſoners 
wait, as we ſhall ſee, for the moſt urgent neceſſaries 
whole months, and then gives them only What. is of 
the worſt __ | 


- . 
_— 
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in advance, giving only the leaſt, and 
the worſt of every thing they could, very 
ſure that their maſter, too happy that 
they lent: him their credit, and waited 
for their money, would not darg to re- 
primand them: but the butcher, h | 
would ſet little value on ſo unexact 2 
paymaſter, and brings his bill in, on 
the firſt word of teproach, would fur- 
niſh ſtiſl- Horn and ſcorbutic meat. Now 
this is nothing; Jeſs than a fappopition ; 
id is the real Nate of the ſituation of 
Mr. De RovGtmonT, Commandant 
of the. Dungeon of Vincennes (). 
All the victuals furniſhied in that pri- 
fon are horribly diſguſting, and, from 
that circumſtance alone, unwholeſome. 
Beſides an eternal monotony, neceſſitated 
by the -pecuniary derangement of the 
Commandant, as the butcher is the only 
one who ſupplies on credit, the dreſ- 
ſing is extremely bad, as much from 
the quality of the meat, as from the 
negligence of the cook. Tough veal, 


1 


(1) Since the year 1767. 
3 | | ſodden 
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ſodden mutton, beef dreſſed. a ſecond 


time, or half raw, if it has furniſhed: 


broth but once: this is the conſtant 
ſuſtenance of the priſoners, excepting 


on Thurſdays, when they have paſtry, 
which, thanks to the lazineſs of the 
ſervants, is never enough baked. Theſe 


victuals dried up, and ill choſen, are al- 


ways drowned in a quantity of vegeta- 


bles, and unmixed ſauce, and without 


any ſeaſoning. The vegetables: ſupply 


the want of more ſolid nutriment, and 


coſt nothing, becauſe they come fromm 


his garden. The fight of theſe fauces 
alone makes the ſtomach riſe. Obſerve, 
that of this butcher's meat, which 
makes for twelve months in the year ( k} 


the food of the priſoners, every good 


piece is reſerved for the table of the 


Sm after n his people 


(4) I do not. denk of the. meagre days. Every 


body knows that dreſſing is then more. eſſential than 
for fleſh meat. He gives nothing on thoſe days, how- - 


ever, but vegetables, herrings, and ſcatg. - 'Theſe ate 
three diſhes which, they ſay, would be tolerable, if 


OP thought proper. 


— N 


chooſe 
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chooſe what pleaſes them: The under- 
+ Rrappers are next ſerved, and at length 
the Dungeon (1). 

If a turnkey Um) male any repre- 
ſentation on the ſubject, the cool, fure 
of ſuppott, anſwers coldly,' Complain to 
the Commandant, If he urge his com- 
plaints with warmth; the lacquies, the 
women cry out; I it not too good truly 

for the priſoners? 80 high an idea have 
they formed in this houſe of the rights 
of the Dungeon! And that head cook; 
whoſe accounts are ſettled but not paid; 
dut of patience and ſaucy from waiting, 
has the inſolenee to add, F the priſoners 
were Wow with ſtraw, believe mes I would 


* J. Thiree-foutths of the week It conſiſts of pieces 
bf neck-beef made into bouilli for the priſoners ; and 
the principal diſh on one day in every week, is beef's 
liver fried with onions; and on another day, tripe. 

(n) This name of turnkey has no need of expla · 
nation. They ſhut up and ſerve the. priſoners; - They 
that have a ſervant, - who lives on what is left, pay 
900 livres penſion for him. They had formerly a 
bottle of wine for this. Mr. Rougemont has dimi- 
niſhed one half, under the pretext that their 2 88 
could not drink his bottle. 
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ples they are ſerved. In general, they 

find horrid naſtineſs in their Wiſhes. 

They dine at eleven in the morning, 

and ſup at five. This ridiculous ( 

and pernicious order, which leaves an 

interval of eighteen hours between two 
meals, and five only between two o- 

F thers, is the reaſon why the meat is ſel- 


dom enough done at dinnner (for would 


the cook riſe in the morning for priſon- 


ers? and is always hardened in the 
3 evening, becauſe the meat is always 


roaſted with the Commandant's dinner 


to ſave fire. Whether to keep it warm, 
5 _ or to conceal the dryneſs it has con- 


tracted on the ſpit, from its bad qua- 
lity, it is left to ſtew until the en. of 


— at four, and for ſix months it is day- light till eight or 


happens, they do not ſhut up till eight. But it is not 
1 worth while to let down the draw-bridges for the fake 
_.. of the priſoners? health. e 14) 5 ee 
fire is the true motive. | 


3 | | ſupper , 
* 1 | 


TY 2; 
200 


give them Bitter. It is on theſe princi- 


(n) This order is founded on the hour for ne 
the gates in winter (five o'clock). Frivolous pre- 
text | for during three months of the year it is night 


nine; beſides, when there are workmen, which often 


de 2 1 0 8 880 
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ſupper, upon charcoal, in a little broth, 
which renders it compleatly ſodden. 
Do not let it be imagined that I draw 
my examples from occaſional negligen- 
ces: it is the continual and daily me- 
thod; a method ſo well reduced to ſyſ- 


tem, that if by chance the quality of 
the meat is ſuck as to render one diſh 
eatable, great care is taken to fill the ſe- 


cond with hideous ſcraps, Which would 
be too much. for the moſt voracious ap- 
petite. If the turnkey ſays a word, 


they coldly anſwer him, the other diſh is 


excellent; and that is a ſufficient reaſon. 


Why have they not painted meats of 


delft, or wax ? It would be but the firſt 


expence, and at leaſt they would not be 
horrible to the ſight. | 

The wine is not drinkable. - The 
Commandant, who takes every thing, 
and always, when he can, on credit, or 
in ſmall quantities, for want of money, 
is either obliged to take what they give 
him, or to change every week. It is 
well known how. this change of liquors 
is ee MIN to the health. 


Ci I aſk; 


1. 
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I I aſk, if the King gives ſix livres a 
day for the daily lübütence of each 
priſoner, (and it muſt be admitted to 


be a reaſonable allowance) for them to 


have nothing but the refuſe of the 
gaoler's ſcullery? Will it be anſwered, 
that it is not the intention to place him 
in a pleaſureable abode in clapping him 


into the Dungeon of Vincennes? What 


then! would not its ſad inhabitants be 
wretched enough, even were their vic- 


- 


tuals tolerably dreſſed ? But once more, 


what is this allowance deſtined for, if 


not for the ſuſtenance of each priſoner ? 


And why ſhould they, who are main- 


tained at their own expence, contribute 
to the amuſements of the Comman- 


dant #? Why cannot they be well 


fed 


* The pavillion in his garden, the alley of Vin- 
cennes, and every alley in Paris, can witneſs his in- 
famous amuſements. But the retribution of Heaven 


has fallen on this monſter. The Dungeon of Vin- 


cennes is deſtroyed, as a priſon, M. De R. turned 
_ adrift, and from the poſſeſſion of a large fortune, and 
ſuch emoluments as we read of, is reduced almoſt to 


N | beggary. 


1 
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fed for their money? Why ſhould it 
coſt them a crown for ſuch a meal as 
would make their ſeryants) quit them if 
they were obliged to put up with it? 

In conſidering theſe victuals, which 
make one dread: the wants of nature, I 
figure to my mind a man in years, accuſ- 
tomed to a delicate and good cheer, leſs 
ſeaſoned than myſelf by all ſorts of e- 
vents, by changes of fortune and by tra- 
vels, whoſe heart is deſtitute of lively 
affections, and his mind unſtored, who 
conſequently gives more into phyſical 
gratifications, into a ſenſe wholly ma- 
terial, the only one, alas! whoſe acti- 
vity can be exerciſed by him in the cruel 
fituation he is groaning under; and who 
feels more forcibly thoſe privations he 
has never known; what ſort of a life, 
I fay to myſelf, does he lead here? The 
hours of repaſt, the only hours perhaps 
in which he promiſes himſelf ſome plea- 
ſure, become a part of his puniſhment. 


beggary. The eloquent, id noble-minded 4. 
| . 
n. | 

. C 3 His 


* 
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His barbggous gaoler contrives, in ſpite 


| of nature, to mix a moral torment with 
an impreſſion purely phyſical. If the 


pleaſure of ſenſible beings be the inſtru- 


ment of their preſervation, diſguſt, joined 


to ſo many other miſeries, muſt flowly 


© undermine the health, and it is here the 


greateſt "misfortune to be ſick without 


periſhing. Half raw victuals, or fre- 
quently heatsd up, fo hard as to be in- 


capable of digeſtion, or nearly rotten, 
and juiceleſs, form a nutriment as un- 


Wholeſome as difagreeable (o). What 


ſentiment of honour and of pity can we 
ſuppoſe in a man, who, without mea- 
ſute and without moderation, can deter- 


mine to gain upon the food of an unhap- 


py being whom he keeps in irons ? This 


man, however, has no other check than 
his own conſcience : nobody looks after 
him: no complaints can be made but to 


en, attributes the greateſt part of diſorders ts the 
want of digeſtion, ſays, that it is a fort of elixation, 


and that it is therefore relieving the ſtomach to give it 
food well prepared. 


him, 


* * 


G 
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him, or through him. He is party, 


judge, and. witneſs : Why ſhould he not 
alſo be the executioner ? 

Before I proceed to this important 3 
ſervation, I ſhall recount ſome other 


* robberies, which are without a name; 


and one of which, very eſſential in its 
conſequences, will furniſh ſome idea of 
the principles of the adminiſtrator who 
can be guilty of them. 


a 446 en TOE DE CACHBT 


44 ©4 2 * 4 p. U. * 0 521 . 


Are becumary details, By what mans 
, æuvres oners are, b rived of the 
5 means 7 omp/aint, By ts of the Liey- 
tbenant V Police, . " Neceſſary ormalities 
n writin even wall the Hin e 5 has 
raed e 70 ionen * 
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1 HAVE ſaid = wn the King allows 
85 three cords of wood for each priſoner, ; 
| The Commandant claims one of them, 
or the price at leaſt, under pretext of 
ſupplying the guardhouſe, which is fur- 
niſhed by the King, beſides a ſurplus 
5 granted by the Governor. (The Gover- 
Ds nor and Commandant of Vincennes are 
two yery different perſonages. Tran- 
Aator.) This wood is valued at two 
| Louis. the cord, inſtead of thirty-ſix livres, 
1 which it really coſts. M. de Rougemont 
0 receives therefore for the two cords for 
each chimney ſix Louis, and they coſt 
him only three. This is another object 
by which he gains eight hundred and ſe- 
nn Gs yenty= 
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venty- four livres a-year, at twelve pri- 
ſoners, beſides What I have already cal- 
culated. Von imagine then that this 
wood ſo dearly bought is at leaſt at the 
diſpaſal of thoſe who pay for it, or of 
thoſe who are paid for: by no means. 
The Turnkeys have orders ta make only 
two fires ar day; that is, to put wood in 
their ſtoyes or chimneys only on viliting 
them in the morning, / and again at 
dinger, or, ſupper. The ſurplus arifing 
from this infamous robbery, at the end 
of the, winter. is for the profit of the 
| Commandaat;y, for the, Turnkeys here 
have only what cannot be taken from 
them, the remainder of the food; which 
the priſoners would ſooner throw down 
the neceſſary: than, ſend it back, for fear 
of having it again ſerved up, When the 
Turnkeys who have no family offer to 
ſell it in the village of Vincennes, the 
peaſants will not. buy lit. Ir is the meat 
of the dungean, ſay they, what would you 
Have us ga with.it ? So well is the repu- 
tation of Mr. de Rougemont eſtabliſh- 
ed. But of two years ſaving of wood he 


_ 


/ 
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always contrives to get one year's con- 
ſumption for himſelf, including what is 
allowed and paid him, for what he does : 

not furniſh. bp 

” priſoner ſick? It i is evident that 
the Turnkey has much more trouble in 
ſerving him. Tt would be but natural 
to leave him the food allotted the pri- 
ſoner, as the ſick man pays the ſame as 
if he conſumed it. The following was 
the regulation before the time of M. de 
Rougemont. The Turnkey had three 
pounds of meat to make broth for the pri- 
ſoner in his apartment, and before his eyes. 
His broth was good, and the Keeper had 
what was left. This fimple and decent 
order is changed. The Commandant 
aſſured the wretched inhabitants of the 
dungeon, that their broth would be bet- 
ter made in his houſe. It turned out as 
it was foreſeen. M. de Rougemont 
ſends up diſh-waſhings, and keeps the 
meat in his kitchen. This is but a 
petty - larceny : what follows is Bar 


ile! * 


If 
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If a priſoner behaves ill, or has diſ- 
pleaſed the Commandant, he is put into 
the dungeon; a puniſhment frequently 
inflicted in this place, where all is dun- 
geon, but where at leaſt one ſees the 
light of day in the ordinary apartments. 
The priſoner is there put on bread and 
water; It is evident, that if the Turn- 
keys had not uſually the remains of what 
the priſoners do not eat, a Commandant 
who poſſeſſed any ſentiment of honour, 
to remove every idea of injuſtice and of 
intereſt, and to prove that in puniſhing, 
he had no other object in view than the 
neceſſity of puniſhing, would deliver on 
ſuch occaſions to his ſubalterns what is 
no longer his, ſince he is paid for it. 
Such was the practice before M. de 
Rougemont's time, but he has put an 
end to this waſte, for ſo he calls it. The 
priſoner remains whole months in ne 
dungeon, cating bread bedewed with his 
tears, juſtly reflecting that if his penſion 
were leſs, his ſtay would not be long in 
that irightfu] abode, which may be called 
the 
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the den of hunger a). Reflexions are 
uſeleſs: they could add nothing to this 
fact which cannot be aggravated, and 
tends to characterize the moſt ſurdid 
au moſt unrelenting tyranny. 

This: is the man to whom is 8 
an abſolute empire over citizens deſti- 
tute of every means of defence, and 
whom there is a very great intereſt in 
ealumniating.. This is the moſt terrible 
gonſequence of the conſtitution of this 
Houſe, It is neceſſary to expoſe it. 

. Under the pretext of a profound ſe 
ctet, which is requiſite in the admi- 
niſtration af State | Priſoners,” M. De 
Rougemont has removed all thoſe who 
could unveil his robberies, or oppoſe 
them: No perſan in the world, but the 
confeſſor, can have acceſs to the pri- 
ſoners without witneſſes. The ſerjeant 
of the guard mult carefully remark the 
W the chirungean major eters, 15 


{14 3603- 12 
" (a) See the frightful bor of Comte EY jn 
Dame (Chart. XXXJ11, ). 
Breve pertugio dentro della muda, 
La qual per me ha'l titol della = 


when 
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when he departs. He can enter no 
apartment without a turnkey who has 
the right, and an order not to ſuffer 
him to ſpeak of any thing but the ſtate 
of his health. One would imagine that 
food, which has an immediate con- 
nection with that health he is appointed 
to look after, ought not to be excluded 
from theſe reſtricted converſations. But 
does any one open his mouth to ſpeak of 
it, the chirurgeon major riſes and goes 
away. But why this conduct, which, 
were it not for the circumſtances, would 
be a prevarication? Becauſe, as often as 
he had made complaints on the ſubject 
to the Commandant, he has anſwered 
him, Theſe are not your affairs, Has he 
repreſented that wholeſome or unwhole- 
ſome ſuſtenance is the cauſe of good or 
bad health; Nonſenſe, nonſenſe, Sir; one 
can' tive on bread' and water. Yes, in- 
human gaoler! one can live on bread 
and water, if the water be pure, and 
the bread good; but food, at which 
ihe ſight as well as the taſte revolts, 
which can neither be chewed nor di- 
„ 3 geſted, 
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9, 


geſted, attack life, in its very ſource, al- 
moſt as much as your other barbarities ; 


and the priſoners of Vincennes are not 


your kennel of dogs. After frequent 
and very. briſk altercations, the ſurgeon 
has been finally forbid ever to ſpeak to 
a priſoner of any thing but his pulſe; 
for a man cannot be ill without he has 
a fever; and this gentleman, who has 
a large family, did not venture to riſk 
his tranquillity in ſo unequal a conteſt, 
nor wage an eternal war with his ſupe- 
An ancient officer of cavalry, at pre- 
ſent a captain of invalids, performed for 
a long time the duties of major at the 
Dungeon of Vincennes, where his com- 
pany was ſtatdned. He lived in the 
greateſt harmony with the predeceſſor 


of M. De Rougemont: but he had an 


original ſin in the eyes of the latter, 
which was his attachment to the Mar- 


quis de Voyor, Governor of the Caſtle, 


in whoſe regiment he had ſerved. From 


that moment, the preſent Commandant, ; 
who pretends. to be the Maſter of the 


Caſtle, 


/ 


* 


2 
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Caſtle, as well as of the Dungeon, which 


the Governor by no means underſtands, 


intrigued to get rid of M. De la Boiſ- 
fiere, an honeſt man, wholly deſtitute 
of influence, but at leaſt incapable of be- 
coming an accomplice. M. De Rouge- 
mont had the inſolence, or rather the 
folly, to make · a turnkey refuſe him ad- 
miſſion into the Dungeon of Vincen- 


nes, on whom he laid the blame when 


the major complained of it. The latter 
had the goodneſs, or rather the weak- 
neſs, not to put the turnkey in priſon, 


by immediately demanding ſatisfaction 
from the Miniſter. It was then the 


reign of La Sabathin, from whom M. 
De Rougemont had dearly purchaſed his 
place. M. De la Boiſſiere was firſt 
ſtraightened, afterwards haraſſed, con- 
tinually diſguſted, then put under ar- 


' reſt, calumniated, torn to pieces, and 


at length expelled, under yarigus pre- 


texts. The new captain of invalids does 


the duty of major, for which he has 600 


| _ annually from the King. Theſe 


functions 


functions are reduced at preſent to aſſiſt⸗ 


ing at maſs; and M. Vallage ne never _ 

a priſoner, '/ 

As for the turnkeys, whom the Com 
mandant may diſmiſs at pleaſure, may 

accuſe of malverſation, puniſh at will, 

and even ruin, judge whether poor un- 

derlings; dependant as they are, dare 


to raiſe their voices, ſuppoſing they were 


not all ſold to him. Do they convey 
the complaints · of a priſoner ? They are 
well off if the ſtorm does not fall on 


them; if they are not accuſed of robbery 
or connivance. If the complaint be of 


the QUANTITY; they are ſuppoſed to 
have an intereſt in it. In vain do they 

repeat the word QUALITY : it is a ſub- 
terfuge. They are told, not quality, but 
quantity, is written in their eyes. Do 
they preſent a diſh as a proof of their 


aſſertion (a formality which has been 


expreſsly forbid them), M hat, Sir, an- 


ſwers the Commandant, they complain r 


tbic! Why if the Miniſter himſelf were to 
came here, I could not entertain him ber- 
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rer. (6). What reply can they make? 
1 Yall arid” forbidden countenance, 
a paſſionate” and vidlent tone of voice, : 
| *which Taft for whole months after,” teach 
"them to be more diſcreet in future; be- 
des that they feel, that they riſk them- 
ſelves to nv putpole, by their repreſen- 
©tations:"” When the principat'gaoler (for 
ſuch a man deſerves" no other title) has 
thus remioyed every witneſs he is not ſure 
of, or fri ghtened thoſe whom! he cannot 
get rid of, What is there he may not 
Permit Himſelf? This pitileſs man co- 
Vers all his mah@uvres under the veil of 
Vigilance, and ingtatiates himſelf with 
His ſüperiofs by his indefatigable atten- 
tion in preventing any thing from pene- 
Vtraging this darker!” In that" indeed 
"ke is the moft, if not the only perſon 
"iptereſted;” A moroſe and greedy being! 
Oſtentatious and mean]! A ferocious ty- 
kant over the wretches who are under ? 


T1: 0% 1 71 Cali * +2 a ; | ' 
his dependence! A fatrning ſlave with 
eee a | 

() Theſe are his identical expreſſions, which I w_ 
- | ſhallfeſſgiouſly preſerve every time I make him ſpeak ; WE: 
for his elocution is/inimitable. - © A 4 3 
ern er 1-159) 2 the 
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the loweſt tellite of the police, if be 
thinks be is in ſome favour ! He talks 

© of his conſcience ; that conſcience, which 
. forbids him to ſuffer us to enjoy conſo- 

„ lations which have no connection with 

; " aha ſafety of the priſon, which permits 
him to plunder us in ſuch a manner 25-2 
Jew, durſt not attempt; to give us ali- 
ments deteſtable to the palate, deſtruc- 
tive to the health. Have we not every 

. . reaſon to think that a man capable of 
ſuch baſeneſs will ſtrive, as far as "lies 

in his power, to prolong the 5 
vol the priſoners, ſince he muſt regard 
| dhe diſcharge of one of them as a di- 

_minution of his income 

II ſhall give no anecdote which. may 
5 involve thoſe from whom I have them, 

= or which I cannot ſupport with proofs. 
I é hall only ay in general that they 
5 make more than one priſoner paſs for 
be. who is in full 

as nen | 


* . 0 nos: ee eee 
F-—  * _ _ terpreted. Application is made to put up a wicket, 
© for the ſafety of the turnkeys, at the priſoner's door, 


| beſides obſerve, that it is not neceſſary 
to proye by any ſpecific fact, that a 
patronized ' oppreflor, who derives ſo 
much advantage from his place, ſees 
with bitter regret every thing which can 
diminiſh his profits. The thing ſpeaks 
for itſelf. Gain muſt be the ſole object 
of accepting ſuch an employment. A 
| ſervice of honour is not ſought for, for 
its value: every lucrative and intereſted 
motive would fully honour. But an hu- 
miliating office, if riches did not hide 
every thing from our eyes, where one 
can ſcarcely do any thing but evil, or 
Where one has at leaſt the aMiQting and 
. > arduous ſpectacle of continual misfor- 
tune, ſuch an office can only have one 

temptation - Gol D. The Romans re- 
Mey Ye Les, who faved the: life of a ci- 
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poſſeſſion of his oath: but who, want⸗ 


y ing the opportunity of writing, - cannot. 
"reveal this horrible impoſition. I ſhall 


ke: C 
ou enters into the chamber of the unhappy man thus ſtig- 
. V ee e eee 


D 2 no, 


— * 
— . 
- * ® 
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W209 eee aid Wo noise 
+.tizen, with a crown of .gak-leayes (H.: 
chere muſt be another ſort of reward for 
* him who keeps one in irons, Is lit dif- 
- ficult to conceive, chat a man who. te- 
gards before every wing, the Profits of 
e his, employment, is ſuſceptible, 
becoming at once judge and party, muſt 
mmi all forts, of iniquities? That 
each priſoner being worch to! him at, leaſt 
ta 4 Louis diorg clear gain, he is inte- 
ede in karin then gs laps, as be can? 
That having no means of bringing peo- 
— his priſon, he ſhould frive tome 
 -tithaſe. remin har, whom: be has already 
in his poſſeſſion; Which is but tog eaſy 
for him by falſe reports (4)2.. This, man, 
in ſhort, our [only witneſs, has, forty 
., thouſand livres a 55. for being a. falſe 


vie 


6 0 ms eternet "qt n tanta opera "homore ſlo 
© dnaverint;” & cum reliquat — rommenda- 
4 — Seferyh pretio eſſc noluerint, clara pro- 
WW, fone ſervare quidem hominem nefas eſſe lucri cauſa. 
E ko * Jenna, 1418 men, boa i 3s 1 24; PL v. 
e. A pleaſant anſwer was made me on this hee: 
2 My ſuſpett him of it, when, yau are not capable of it 
eue, My. zeply;,4s ample ; 6 119 e of 

[Mt * yet I. ui * 


witneſs; 
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%. Who TUO 71714 WH 


would not impeach the 


hy * tha" man who received one 

undred A nd "fifty - piſtoles annually to 

depoſe agaiplt Him? Walt this is pretty 
1 he ftuptio on cr each of us: it is! 
TEC cy 55 f ＋ ing M of us that 


7 31173 


ſhoul 


that. "he. wall be fathfül be ring 

Ks know, however, that even” this is 
not without example, The" predeveſſor 
of the preſent Cork dit poſſeſſed the 
general eſteem, ind his memory is "ill 
in veheration at Vihcenties. M. Gv1s 

NE Ta generous and * compaſſionate; 
Wes and Zealous, frank and active, 
Was ever eager to allevitte” the misfor- 

unes of the priſoners en truſted to His 


| 225 "He vifteg them frequently; he 


;canſoled. them ; FR he promiſed to ſerve ' 
them, and more than kept his pfomiile, 


He ſupplied them with abundant nouriſh- 
" ment, and manifeſted a ſtudious attention 


for thoſe ho deſerved i it. He has been 
5009 10 . to Vc Bou to yy 


* 


ed wall of üs, he runs the 


5 er ler receives His money; but 
e 
riſk, 5 op _ Is it 48% probable” 


A AK » | | 
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5 of a convaleſcent (H. This 
worthy man, who did honour to his 
place, and raiſed himſelf far above it by 
his proceedings, has received his recom- 
penſe. He was adored by thoſe who 
depended on him, and eſteemed by all 
thoſe who knew him: every body was 
anxious to do him juſtice. He has aC- 
quired by fair methods, by a wiſe œcο 
nomy, an ample and untainted fortune. 
He has been able to make large advances 
to the King, and the priſoners never ſuf- 
| fered from the credit he was obliged to 
give. It is worthy of remark too, that 
the pay at that time was one fourth leſs 
ND. than it is at preſent {g), and that M. 
N Guionnet did not enjoy the garden, for 
which 6000 livres a year has been of- 
fſered. 21 render this Homage to truth 
8 677%} ey $458} i : alone; 
M. Le Marquis De Chitelet, GAs of 
Vincennes, f may be likewiſe mentioned, who under- 


| took the direction of the Dungeon, becauſe he reſided 
at the Caſtle. A man of his ſort could not enter into | 
boch a detail without its proving ruinous to him, and | 9 
his affairs became embarraſſed by t. MN 
Ag) M. Guionnet had only four livres ten ſols a head 7 
b each prone A bo 
it, 


1 2 


9 
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alone ; for 1 have never known either 
this gallant man, nor any of his fami- 
ly; bi I muſt add, that it would be 
wrong to hope for a frequent imitation 
of his example. Alas! why reckon on 
« virtue ſo rare as diſintereſtedneſs? Why 
make the ſucceſs of an adminiſtration de · 
pend on that, when ſuch an imprudent con» 
fidence is unneceſſary? Why expoſe men 
to temptations too ſtrong for their fragility ? 
But, it will be ſaid, are not com- 
plaints to be made to the Lieutenant of 
Police? — Alas! how make them? — At 
the time of his viſits?Vou muſt learn 
wk theſe viſits are. | 
The Lieutenant of the Police comgy 
n once a year to Vincennes to 
make his inſpection. He finds at M. 
De Rougemont's a ſumptuous and ſplen- 
did repaſt, where every thing rare and deli- 
cate is provided. This Magiſtrate, it may 
be ſuppoſed,” cannot believe that the ſame 
fare is provided for the priſoners; but 
it, thay ho had two. vacant places des "thay M,, De 


M. Jane diminiſhed all the allowances 


M. Guionnet had eftabliſhed. _ 


- >" 1 


Ch 


Ne | e HA A & 7 
Wi ON - rate . d. pores egen 
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ſpecial cage is, taken, t9 infinyate that tho, 
ole her has, bern praiſing is that of the 
Dungeon: Ce, from whence he gen- 
Auckes chat what ,js ſerved. Wer. AM at 


preſlign, that he mounts into the. uns. 
He ſcargely remains. there an hour, and 
then galy, ſees a certain number of pri- 
foners, each of whom. has hut. a few 
munutes, audience, Theyaffaig af,ghis | 
222 that Which alone - P<cupies 
him. The rapidity ef the viſit, ſtu⸗ 
pifies him: he is in a hurry ideas flow 
upon him, claſh together, and ate Joſt; 
Ihe dea dt, mp gat be Jays, aſide. , Ian 
an 4 cpntigvel fQlitude loſes, the ＋ 
e elgcption, and the, preſence 
nNegeſſag to recapitulate — 
Liccümſtagces frequently. very complir 
Stec. Should he determine , hen 
tha at delicate point f food, will! 
im en et! at 


VE 1 85 e M. Ie” 5 r 
Fe 5 e, ? ly romp in 
IF It 15 Preel eilel) FE 


— 2 40 15 FU ſer ef"? 0 
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3 an enemy of him ; and What 
2 enemy] It i is telling him al what is is” 
to be, the ſubject of conyerſation 1 in his 12 
b ſence. It ©; impoſſible that there ſhould” 
not be amongſt the _ priſoners ſome one” 
or other who. prefers Matteri ering him 10 | 
the ſaying, dangergis truths : : he. will ap- ö 
1 to | bim; one ſingle teſtimony 1 in his 
ayour vi counterbalance ten com- 
plaints s for complainants are faſpetet 
of capritiouſneſs, Does a. priſoner ex- 
pect to be aſked queſtions relpekting his 
treatment? But to interrogate priſoners 
in the preſence of t the perſon intereſted, 
on whom they are dependent, is to de- 
mand t their cormmendations. Prudept or 
moderate people evade, the anſwer, or 
give it in an equivocal manner, If x 
are not called ;upon, th they pA 


n the teſtimony. o of the © 

i 3 Ihe Weite wh 
min 18 taken up y fo many di erent 
occupations, | who only comes for form” 8 
tak ke, who, i is prefled, and 'wearied out, 


ves, | ome vague F and 
= che flighte 


pretext to perſu: ide 
himfelt 
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b +. 4 


x, himſelf has every thing is in order, be- 
; cauſe that perſuaſion relieves him from 
the trouble of repairing | the diſorder, But 
this is not dhe method of proceedin 8. 
| when c one is in 9 in ſearchin g after 
truth. = The unfortunate perſons muſt 
have no fear of being puniſhed for the 
evils which are done. them, if they be 
expected, to complain of them; bal no; 5 2 
men in place are too often like the great, 
and x princes, lying children who  foy . 
609 who have eyes, "fe not ; to.  thiſe 2 who 
fee, hook not for us. what ts upright t and 
juſt tell as the things . We 1455 to Seer 
let. your eye behold errors for 1 us, Plalms. 
But if the viſits of the Lieutenant 15 5 | 
the Police are too rare, and too rapid to 
enable. him to diſcover what paſſes at | 
| Vincennes, is there not ſtill the reſource 
of letters remaining. which are read at 
leiſure, the unanimous tenour of which | 
could. not fail of Fat that Magiſ⸗ 1 | 
tate | 4 
This is the more deſerving of exami. | | 
nation, as it diſcovers one of the moſt in- 
tolerable abuſes in rad abodes of for- | 


| 48h rowẽ. 
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In the firſt place, Ga 
neee and this 
favour, it is ſaid, is granted only to the : 
ſmalleſt number. With reſpect to thoſe . 
who have that permiſſion, the following 
is the method of proceeding when they 
wiſh to write, either to the Lieutenant 
of Police, or to the Miniſter. TO voce 

E. eke for ſome letter W N 
The turnkey communicates his re- 

408 tothe Commandant, when he can 
meet with him, before which fortunate 
moment a week perhaps elapſes. The 
Commaßdant“ anſwers, that be will gie 
bin ſome ; ; for paper is a formidable Wea= , 
pon, which muſt be handled only by. 
him to take off its edge. The Com- 
mandant forgets, or he does not forget 
his word, but there is no end to delays, 
whether they be effected to make a pa- 
rade of his authority (a rage which ma- 
nifeſts itſelf at every ſtep he takes) or 
whether from real repugnance (which in 
truth is very well-founded) to furniſh his 
priſoner with the means of complaint. 
a Ae however finds him again, — 

| | new 


1 on-LETTR ESD CACHED 
news! | his application fori the: priſonet,. 
and reminds him of his: promiſe: at 
length he receives the deſired ſheet, with 
ar ofdler td let him Know Ihe letter 
ralf de written! When thefintelligende f, 
this reaches M De Nougemdnt, who has 
been long ſbughit after, Ir romiſes ome,, 
paper to make cher. Freſſidęlays ara 
contrived ab tedious as the former. In ain 
ddes the unfertunate man who-gttaches,, 
10 his Letter perhaps the hope of his per 
ſervation! he has been ftniying! ee 
his perſeciitor|2 hid judge, his/ parent rn 
the Mitter, e ere 
whoth Lig Mas Writtemz gan vain — 
ments. He turhkey ihn, paff 
being; ne muſt: obe Ne the —4 : 
and the wixuvlengthdclivered? you wn, 
rake, ſays the Commandant. 19.44/17 
4 arb a nuniler (i) before L hath tell 
and the pitileſs perſtentor ſtill 2c 
2 it fbr dy hole days. DO hot let it 
be imatzined chat there lis here any Sms 
belliſhonent iu is hel ſupple drawing 


URIQNTOS Yo enn. 5 


N the OY 2 aye neter | 
00 The, WO Bakr: FG r e cee 26 1 


accurately 


aner byt by 
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accurately Jeliriedtett}" And tis oonduct 

nearly, Fi 5 2, turnkey , his life, whom 

a priſoner. in deſpair at his repeated 

r and imputing them to 7 him, 

1 prin to murder with a billet 0 9 . 

* his letter purchased by fo many ma- 

0 ncœuyres on on one fide, by ſo much anxiety 

and ſo many. fi ghs. on the ther; i 

letter encloſed in a cover to the Com- 

| ſages is delivered open into his 

hands. He may ; with-hold it therefore 

if he pleaſes; and if he dare not 8⁰ chat 

enge f. for fear of of conſequences, he k 

at leaſt, if he is attacked, in what Man- 

5 and how to” parry the attack. Is 

it, to be imagined that a priſoner chooſes | 

* vo luntarily to put into his hands, com- 

| "plaints which he will. certainly treat as 

- ** calumnies, and which. he can contradict 
"Fd contrary. teſtimonies ? ' peer 


Pves any 5 e deſire TY eines of 


bealnng g up a ter? nd. x 


Aa 4 + © 40. 
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1 — Moana turiè: 
Hluton ſort de ſon tröne: il palit, il s Ecrie; 
Il a peur que ce dieu dans cet affreux ſejour, 
D' un coup de ſan trident ne faſſe entrer le jour; 


EF = - 
* 
8 * 
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Let us ſpeak without "figure. M. 


De Rougemont arrives out of breath, 
and in a rage. What! Sir, you want 
to ſeal a letter — ves, Sir.—Ir 1s NoT 


THE RULE (a ſtanding anſwer to every 


| complaint, to every demand ; a religious 


veil which covers the moſt cruel ma- 


ncuvres). It is not the rule, and it 
© ſhall not be.—But I am writing to the 
EEE: Lieutenant of Police. No matter: learn 

that nothing ſealed goes out of theſe walls. 


AI harn there ſomething. very  extraor- 


dinary.— Not at all; I have a hundred 
letters from the Miniſter, ordering me to 


read every thing. —You will not be of- 


| - fended, Sir, if I enquire of him whether 


- there are not ſome exceptions to this or- 


*% 


der. Very well; I will aſk it of him, 


for you,—Be it 0, Sir; but-as it is a 


: perſonal favour, I ſhall ſollicit it imme- 


diatehy Don hin.—A en anſwer, 
00 W 


ba 


"Ar; 
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Sir! a very ſingular anſwer! What, a 


ſealed letter ? It is a thing unheard of: 


all ſorts of calumnies then may be pro- 


pagated Oh, Sir, but that muſt be 


proved.— Well, Sir! what are you afraid 


of? Wheneyer the matter is brought to 
the proof, the complaint, if there be 


any, may be communicated to you (/). 


Alt is difficult to give a reaſonable an- 
ſwer to ſuch arguments; but this man 

takes fire at every word you utter: He 
farts: he trembler: he throws menacing 


looks at you, like to theſe haggard and 


| * tyrants, one * on old tapeſtry (m). 


(1) This is_the eng relation of what paicd be- 


W de Rougemont and the author, It is very 


evident that this priſoner, whoever he be, does not 


wiſh ts keep his name a ſecret from the man, whoſe 
- turpitude he thinks himſelf under a neceſſity of ex- 
- poſing. You will rematk too, that I am perhaps of 
all the priſoners the one who is the beſt treated, for 


many reaſons which it is unneceſſary to alledge, and 


' which depend leſs on myſelf than on the goodneſs of 
M. Le Neir, in whoſe commendation I have begun 
- this volume. | 


(n) But Appius reddens at each word you ſpeak; - 
And flares, tremendous with a threat ning 9e 
| "ry OO flerce tyrant in old tapeſtry. | 
42 He 


rr . CG * 
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He then thinks himſelf excuſed 2 
good ſenſe and decency. A flux of words 
- drowns, his dearth. of reaſons ; and — 2 
mence ſpringing out of vehemence, a 
torrent of reproaches and menaces fol- 
«Jows,—There, ſhall be a complaint. of 
this. I will give an account of it. This 
haughey language goes for nothing. O- 
tbers have held the ſame. I WILL, NOT 
-BBTRAY,MY DUTY. (a. fayourite expreſ- 
ſion of M. De Rougemont, Which he 
% epeats on every occaſion,  aping... the 
manner of a Roman hero). — I am the 
4 King's man (yes, the King's zagler ;. 
hangman is alſo the King's . 
but he does ill ffrom duty; V. De 
on . 4. from Pleaſure). „Ibs 'BY Tur 
THIRD. Max BETWEEN THE, PRISON- 
FER, AND NO MATTER WHO! (a Whim- 


el and very inſolent pretenſion ) nl 


Does the priſoner relax, the letter does 


"4 ry 7 «4 b x44 


not go. Does he petſiſt, War is de- 


———— the gaoler and him; and 


the former is probably the ſtrongeſt, — 


Who can know all the calumnies with 
which he will maſſacre this untractable 


dex 


i 4 Captive? | 


OY * 
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captive? Has he the opportunity of de- 
fending himſelf? Alas, who is not afraid 
of rendering his fituation worſe ? Of ſet- 
ting perſons in power againſt him; of 
rendering his captivity eternal by an in- 
diſcreet obſtinacy ?=-You may puzzle 
yourſelf in vain, you may diſcuſs and 
debate; you will never avoid the incon- 
venience of uniting in the ſame perſon 
all the powers, and of placing duty and 
intereſt in oppoſition, as long as one man 
ſhall be at once gaoler, proveditor, and i 
reporter of the State Priſons. But we 
are not yet at the concluſion. Let us 
continue the expoſition of facts. 


Vor. II. E CHAP. 


/ 
* 
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C HAP. II. 
Interior | adminiſtration of the Dungeon 


of Vincennes. Arrival: apartments : 


byoks: walks: wifits from the Com- 
mandant : precautions when the pri- 
e . we the Dungeon. 


Let it not be imagined that the 
' gloomy perſecutions of this priſon are 


confined to thoſe I have already de- 


ſcribed. I ſhall now compleat the pic- | 
ture. From the preceding facts, one 


may form ſome. idea of the heart of 
M. De Rougemont. To conceive what 
follows, it is neceſſary to be acquainted 
with the ſtamp of his character and his 
underſtanding. 7 

This man has all the bloated pride 


of the moſt compleat ignorance: he is 


à balloon filled with wind. Penetrated 
with the ſentiment of his own impor- 
tance, he withes to infuſe it into every 
body elſe, and make himſelf be looked 
upon as a man eſſential and neceſſary to 


the 


»+— 
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the ſtate. He ſays ſo: he believes it 
himſelf; ſo preſumptuous is folly, or ſo 
far dogs the habit of lying incorporate 
the lie with the liar. As vanity never 
wore a more diſguſting dreſs, he meets 
with frequent inſults from all thoſe who 


are not ſubordinate to him; and his pre- 


tenſions, always rejected (a), conſtantly 
regenerate from the heart of humiliations. 
How does he indemnify himſelf for 
them? By making every thing depen- 
dent on him bend under the weight of 


(a) There is not an individual at the Caſtle of Vin- 
cennes who has not had ſome differences with this 
man, whom I paint from the life, and who diſputed 
even with the Governor the juriſdiction of his govern- 
ment. M. de Rougemont cannot be made to com- 
prehend that he is the gaoler of the Dungeon of Vin- 


| Eennes, and no more; and that thoſe whom the King 


is pleaſed to lodge there, are neither State Priſoners, 
nor made to be under the rod of a gaoler. M. de 
Voyer has ſtrongly checked, but with too little per- 
ſeverance, the mad perſecutions of this man, who 


has impriſoned ſervants, multiplied the guard-houſes, 


ſtraightened all the inhabitants of the Caſtle, forced 


an old and reſpectable General Officer, Lord Dunkel, 


to ſleep out of it by refuſing to open the gates for 
bim, becauſe he had not a writing from him, &c. &c. 


E 2 his 
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his whims and caprices. Incapable of 
every thing, and reduced to the neceſ- 
fity of deriving conſequence from · trifles, 
his ſtupid brain, inceflantly agitated by. 
ſelf-love, is continually ſtudying the 
means of extending his empire, of mul- 
_ tiplying precautions, of doing, and un- 
doing; in a word, of being ſomebody. 
He goes dragging about with him his 
enormous corpulence : farcafſms ſhower 
upon him: no matter; Be keeps humming 
Hit drowſy pace; t6 rally bim, is to whip 
a top, the more you whip bim, the ſounder 
he ſleeps (S). 


But in the Dungeon he is an abſolute * 


Apot, who is in his glory when he can 
open the cells, rivet the chains, and 
make his iron ſceptre fall heavy on his 
wretched priſoners. Beware how you 


take his perfidious wheedling for kind- 


"neſs; you would be the more apt to 


give into his ſnare from his heavy elo- 


* *(b) This excellent trait, truly original, and per- 
feftly adapted to the perſonage to whom it is applied, 
is taken from Pope ; I do not org recollect the 
_ 


ou 
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eution, which is calculated to inſpire ſe- 
curity: he has the malice as well as the 
countenance of an ape, without its un- 

derſtanding. Go right onwards to your 
object: do not follow him in his auk- 


ward gambols: the {lighteſt appearance 


of contradiction puts him in a fury: he 
foams.” Be Moderate let him entangle 
ſupple and cringing. You will obtain 
nothing, 'tis true, but vain promiſes ; but 
he will. fear you. If you give way, he 
will oppreſs you: if you give him a 

handle, he will {mother you. 
From the firſt moment of his reign, 
he roundly  foretold that every thing 
would change at the Dungeon of Vin- 
cennes (c), ay gs cog. 
* Nn fy 


3 His expreſſions — I will wt have one flons 


aon another in the Dungeon ; which muſt be under- 
ſtood in the figurative ſenſe ; for M. de Rougemont 
would be very ſorry to demoliſh that auguſt houſe. 
[ There is every reaſon to believe, that the preſent 
work, however diſliked by authority, has proved the: 
overthrow of M. de Rougemont, and. the demolition 
of 2 place, as a State Priſon, an event which took 

place 


66 
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By means of intrigues he has removed 


every thing which can thwart, or watch 


over him. Thoſe magie words, SE 
ERESY, SECURITY, alone,' have ſerved 
him to overſet every thing in  thi# 
honſe. He ſeems to think all would 
be loſt, and the ſtate in danger, if the 
name of a prifoner was made known. 
The © Gazettes announce - the detention 
of thoſe -who may properly be called 
State Priſoners, excepting thoſe perſons 
who ſometimes, in contempt of the right 
of nature and of nations, are arreſted, 


and carefully hid from the knowledge of 


the powers intereſted. Such a crime is 
hardly committed in fifty years. As to 

family priſoners, tell us honeſtly, where 
is the importance of a ſecret fo very pro- 
found, as that they muſt be refuſed every 
thing, and almoſt ſuffocated in their 


place in the year 1785, a ſhort time before M. le Noir 
quitted the police. The priſoners then confined in it 
were transferred to the Baſtile, and all Paris flocked 


co viſit this ſcene of celebrity and horror, It was 
generally remarked, that on the fight of it every 


countenance was RR. T ranſlator.] 


cells, | 
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cells, for fear their exifience ſhould be 


known ? If it depended on their gaolers, 
. their ſtoves would ſerve them for priſons. 


To ſee theſe real or pretended anxieties, 
one would imagine that it is an extremely 
complicated affair to take care of them: 
the publick ſhall judge. 

Every body knows the ſtructure of 
the Dungeon of Vincennes, begun by 
Philip de Valois (4), and finiſhed by 


Charles V. and fo folidly. conſtructed as 
to bear at this day not the ſmalleſt 
marks of age. It would require batter- 
ing cannon, and of the largeſt bore, to 
make a breach in it. It is ſurrounded 


by ditches about forty feet deep, twenty 
paces wide, lined with ſtone maſonry. 
This lining is a peak, and towards the 

top there is a cornice, or rather a ſhel- 
vs which projects inwardly ſo far, 


that a man muſt be turned topſy-turvey 


to get over it; ſo that when he is got 
into the foſles, and Ns no —— | 


£ 
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from without, he would as ſurely be. 
ſhut up there as in the towers. 

Within is an encloſed building, with 
one entrance only, ſecured by two cen- 
tinels and three gates. That which 
communicates with the Caſtle can nei- 

ther be opened from without, except it 
be opened likewiſe from within, nor 
vice verſu. The turnkey and the ſer- 
jeant of the guard muſt both eoncur 
in opening it. From thence one ar- 
rives at the towers, the only entrance 
to which is again barred up by three 
other gates, which could not be forced 
without artillery. All the halls which 
ſeparate the four towers, where are the 
pPriſoners apartments, have likewiſe 


gates of nearly the ſame thickneſs. 


Three other gates at length introduce 
you to them. The laſt of them is lined 
with iron. Each of them armed with 


two Jocks, and three bolts, with hold- 
Auſts to prevent them from ſliding, opens 

; in a different direction from the other, 
ſo that the ſecond bars the firſt, and the 
tthind the ſecond. Such is the encloſure 
; i of 
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of this priſon, whoſe walls are ſixteen 
feet thick, and the roofs more than 
thirty in height. | 
Theſe gloomy maaſious * be en- 

veloped in eternal night, without a few 
obſcure windows, which ſuffer ſome fee- 
ble rays of light to enter. Iron bars 
placed in the inſide of them, keep one at 

a diſtance from theſe narrow peeprholes. 

Croſs bars which traverſe each other, 

and. which at. is impoſſible to get at, in- 
tercept the air and day-light from with- 

out. There is frequently alſo between 

this grating another row of bars. 

All. the windows look upon the courts, 

or the gardens of the Dungeon, except 

three chambers which are within the en- 
cloſure, and built upon the top of the fofle, 

and below which centinels are placed. If 

the priſoners had even got into the courtese 
or the garden, and kept their turnkeys in 
irons, a child in the guard-houſe without 

would render their ſucceſs thus far of no 
effect. At night, the guard enters: the 
draw - bridges are lifted up; the gates of | 
the towers {hut and bolted, (we need not 

| Sy, doubt 
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doubt that thoſe of the priſoners ate ſhut 
night and day) -and the keys of them, 
with all the others, left in the hands of 
an officer, who comes in and goes out 
with the guard, and has no other juriſ- 
diftion in the Dungeon. Two centinels 
are ſo placed as to watch all the fides 
of the ſquare flanked ' by the towers. A 
party goes the rounds every half hour 
under the windows; and every morning 
and evening, before the opening and 
ſhutting of the gates, makes the tour of 
the ditches, where the turnkeys them 
ſelves cannot enter without an expreſs 
order. Would you not imagine that 
cells thus conſtructed, thus b 
were impregnable | | 

. Vulgar obſervers! you little . 

how much genius is neceſſary” to make a 
gaoler. A Rougemont muſt appear to 

bring to perfection this ſublime art, fo 
eſſential tothe happineſs of hamanity. 
This man, whoſe vocation is fo well 
marked out by nature, has cauſed the 
windows'to be raiſed, ſo as that the pri- 
| ſoner wo neither look- below, nor ſtraight 
forward 3 
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forward; and to perfect this important 
incloſure, he has every where con- 
ſtructed wooden frames in the form of a 
mill- hopper, which project without to 
half the height of the window, ſome- 
times even to the very top, according to 
the ſituation; and beſides all this, there 
is in the greateſt part of the rooms a lat- 
tice wark of wire, interwoven in the 
bars (e). The windows are by all theſe 
methods ſtraightened and almoſt ſtopped 
up. The air is nearly intercepted. What 
ſigniſies that? SgcurrTyY, Gentlemen, 
' SxzcuRITyY |! that is the effential. A 
priſoner muſt not be ſuffered to die, be- 
-auſe AY is not a freſh one every ys 


Ps This * not prevent the centinels ng 
without from receiving orders to make the perſons 
paſſing by turn their eyes away from the Dungeon; 
ſo that from the break of day they never ceaſe repeat- 
ing, Go along your way. But why this mummery ? - 
Why? Without that, three-fourths. of the paſſengers 
would not know that there was a Commandant at 
Vincennes.—[ This happened to the Tran//ator as of- 
ten as he paſſed through the court; but he muſt ob- 
ſerve, that the ſame regulation takes place at the Baſ- 
tile, and probably at all the State Priſons.] | 

; | | but 


+ 


- 


60 ON LETTRES DE EACHET 


bun it is good for him nat 40 have tos 
much air. That of Vincennes is very 
ſtarp: it promotes a good appetite, a 
dangerous diſpoſition of body, when one 
- takes np exerciſe. Let us caſt a look on 
2 af e into theſe _ 
chi — the e he is 
ory into them; for in France they 
have accuſtomed themſelves to the Spa- 
miſh method, which is at leaſt a fort of 
momage done by deſpotiſm to the public 
apinion, and to equity; it is afraid of 
Eciting too often terror or indignation : 
it fears leſt the light of the ſun ſhould 
glimmering of a truly ſepulchral lamp 
Ugghts the footſteps of the captive. Two 
conductors, like thoſe infernal Satellites 
placed by the poets in Hell, guide his 
path. Bolts without number ftrike his 
"cars and his eyes: iron gates turn on th2ir 
enormous hinges, and the vaulted roofs re- 
found. with this doleful harmony. A nar- 

ro, crooked, and ſteep ſtaircaſe prolongs 
the way, and multiplies the windings: he 
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paſſes through «vaſt halls, in which the 
trembling light, that with difficulty pe- 
netrates this ocean of darkneſs; gives a 
fight of nothing but padlocks, bolts, 
and bars, and augments the horror of 
ſuch a ſpectacle, and the dread which it 
inſpires. The wretched. man at length 
arrives at his den: he there finds a bed= 
ſtead; two ſtraw chairs, or frequently 
wooden ones, a broken pot, a table co- 
vered with greaſe; - and what then? 
Nothing. Imagine the effect produced 
upon his e e eee 
caſts around him. 

But M. de Rougemont is not long in 
making an uſeful diverſion. He com- 
mands the turnkeys to ſearch his new 
gueſt, and ſets them the example, that 
they may execute it with more zeal and 
exactneſs. It muſt be owned that one 
does not expect to ſee a Chevalier de St. 
Louis perform ſuch an office; and the 
extreme aſtoniſhment excited by ſuch a 
ſpectacle, diverts the attention perhaps 
very uſefully. No, I cannot purſue 
this ſtrain of irony; my heart is wrung 

3 with 
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with indignation and grief, whenever I 
recolle& the anguiſh of ſuch a moment. 
The unhappy ſufferer is ſtripped of 
all his effects; money, watch, toys, ruf - 
les, pocket- book, knife, ſciſſars: every 
thing is carried off. And why? I know 
not. ls it to deprive him of all means 
of corruption ? Where is the (turnkey, 
whom a watch (V/, or a trifling ſum of 
money would ſeduce? And if intereſt 
can gain him over to ſome little civili- 
ties, will not the moſt dangerous temp- 
tations come from without? | 
Next comes a laconic and lofty i in- 
junction, to avoid making the ſmalleſt 
noiſe. This it tbe houſe gf ſence, ſays 
the Commandant. Alas l the wretch 
to whom he ſpeaks, aſks himſelf whe- 
ther it be not rather that of dean. 
After theſe melancholy preliminarics, | 
the priſoner is left to himſelf, and in 
general remains a long ſpace. of time 


wk M. de Rougemont pretends that bne might 
aw the hars with the ſprings of a watch. Might not 
trial be made of this, for the perfection of mechanics, 
and the honour of the inventiout | 164. 
| 3 ; without 
. 
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without again ſeeing M. de en 
His turnkey . 


Pay pour tire terrible, 
Et muni dun cœur de Huron, 
Reunit. dans ſon caraftere 
La triple rigueur de Cerbere, 
Ef Pame avare de Caron. 
| Gnksszr. 


His Ss "a Comes thees times a day. 
He, the moſt frequently, reſembles a 
| meſſenger of misfortune ; for every thing 
is aſſorted in this doleful manſion. An 
auſtere phiſiognomy, an | invincible ſi- 
lence, a heart inacceſſible to pity, are 
the virtues of his profeſſion; but it muſt 
be allowed, that the Chief ſurpaſſes them 
in perfections of this ſort, as in autho- 
rity. In vain ſhould the priſoner inter- 
rogate him; a ſimple negative is the 
only anſwer. he will receive. I Know 
| NOTHING or THE MATTER; this is 
the formula of the turnkey; as, IT 1s, 
OR IT is NOT THE RULE, is that of 
the maſter gaoler. It is impoſſible to 
paint to the mind the fituation of a man 
in theſe firſt moments. The reality 
2 carries 


oe 
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carries its meaſure with it: a known 


misfortune wrings the heart, and extorts 


tears ; but one ſtrives to find a remedy, 
or to adopt ſome meaſure; one can de- 
cide on what one knows; one bows the 
head under an inevitable yoke; and if it 
be hard to live under neceffity, there is, 
ſaid Epicurus, no neceſſity to live; bat 
a vague misfortune opens a boundleſs 
field to the wanderings of ſorrow (g/, 
in ſome meaſure aggravated by hope, 
which hinders us from freeing ourſelves: 


uncertainty torments, and tears us with- 


out interruption, and ſolitude and liſts 
leſſneſs envenom the wound. 
After this terrible noviciate, which is 
often very long, your fate is decided of: 
I mean the mode of exiftence to which 


| you are to be deſtined. If paper and books 


are reſuſed yon, I leave my reader to 
judge of your tete-a-tete with iron bars; 
without any thing to divert the mind, 


and the length of four and twenty di- 


viſions of the day, when ſorrow drives 


away ſleep: when one can hold conver- 


620 Senec. Epiſt. 12, 13, 


ſation 
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ſation neither*with the 3 nor the 
dead. The mind reſiſts pics IT and 
tc « the moſt exceſſive ills, which are only 
10 tranſient, better than time, and the 
. cc continuity of liſtleſſneſs; becauſe, jn N | 
« the firſt caſe, it can, by collecting it- | 
« ſelf, ſo to ſpeak, purely from itſelf, | 
* repel the pain with which it is aſſail- | 
* edz and in the latter, all its energy is 
« inſufficient to bear up againſt evils 
+ whoſe, action is long and continu- 
* ed (4).” Alas! the moſt cruel mo- 
ments of life do not reckon. leſs in the 
duration of exiſtence than the moſt de- 
licious. Theſe hours ſo ſad, wherein _ 
chagrin deyours, and liſtleſſneſs con- 
ſumes, contribute to fill the meaſure of 
thoſe which are granted us dy nature; 
and they appear infinitely longer. De- 
plorable condition of mortals! At one 
moment they are madly prodigal of time, 
the next they are overburthened with its 
weight! I do not know how one eſcapes 
from the fituation I deſcribe. I do not 


— — 
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and body, to ſupport ſuch violence for 
any length of time; but I believe we 


know whether, it be poſſible for the fout 


ſhould be frightened, had we a faithful 
liſt 'of thoſe who die i in deſpair, or who 
live bereft of - reaſon in "theſe; Infernal 
houſes. N | 

If the permiſſion of this and writ- 
ing be granted, the priſoner muſt ſtill 
pals through other trials. You think, 
perhaps, that the Commandant is anxi- 
ous to give books and paper, which coſt 


him nothing, to the unfortunate, of 


whom it is the ſole reſource and conſo- 
lation? Undeceive yourſelf. The turn- 


keys - will aſk twenty times, will wait 


twenty days even for this paper, deſired 
with ſo much ardour. Obſerve too, that 


it is always brought, reckoned, and 
marked by the hand of M. de Rouge- 


mont, ſix ſheets at a time. As to books, 
that is another ſort of negociation. 


M. de Rougemont, who from His 
b brevet is at once cenſor of books, ſtatef- 


man, and ſub-miniſter; M. de Rouge- 
mont, who dreams "night and day of the 


means 


2 


— 
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. | | | F 
> AND $TATE PRISONS.: Gy 


means of worthily repaying the confidence 
of bir maſter, and who, had he the eyes 
of Argus, would not have too many to 
enter into the immenſe details of his im- 
portant place, ſends a priſoner | ane vo- 
ume, and never more than one. This 
is very ſoon read by a man who has no- 
thing elſe to do. It is carried back, 
and M. de R. muſt inſpect it leaf by 
leaf, although the turnkey either has, 
or ought to have examined it; and the 
ſecond volume is not delivered, until 
this double inquiſition, real or feigned, 
has taken place. But as the Comman- 
dant, wholly devoted to his duties, to 
his functions, paſſes ſix days out of the 


ſeven at Paris, we may ſuppoſe what 


delays the poor ſolitary priſoner muſt un- 


dergo. No book is admitted which is 
not marked with privilege and approba- 


tion 4 for M. de R. is too much occupied 
to be a very literary man; but he can 
read print; ſo he looks at the bottom 


of the title page, and cenſures with- 


out mercy whatever is not adorned with 


the royal feal, were it an edition of the 


F 2 | moſt 


* 
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- moſt approved book printed in another 
country. Obſerve that this ſtroke: of 


police is purely of his own invention: 


but beſides that many books, printed 


with a tacit permiſſion, bear neither pri- 


vilege nor approbation, this precaution 


has not a ſhadow of reaſon, but with 
reſpect to ſuch perſons as are here for 


having diſpleaſed the government by 


their writings. As for the reſt, why 
diminiſh, as much as poſſible, their only 
conſolation? Is it not in ſome ſort to 
ſtrip them of their thought, their ſole 
remaining poſſeſſion? Certainly, there 
are men, amongſt thoſe who are detained 
in theſe places, on which a very gentle 


name is beſtowed when they are called 


* priſons, who would advantageouſly em- 
ploy their ſad leiſure, if they had a few 


books, if they were not diſguſted with 


any regular work, by eternal contradie- 
tions. But what fignifies that to the 


executioner, who is inceſſantly occupied 


in multiplying their ſufferings? He is 
the ſoldier of Marcellus, who, to divert 
Archimedes from his problem, ſtrikes a 


dagger 
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dagger to his breaſt. There is no li- 
brary belonging to the Dungeon of Vin- 
cennes, and all a priſoner” s literary re- 
ſources conſiſt in a ſmall number of vo- 
lumes, frequently odd ones, lent by an 
old Janſeniſt. judge of the choice of 
this collection, and of the ſituation of a 
man who remains whole months, nay 


years in this houſe | It is forbidden to 
ſhew the. liſt. of the books, which the 


priſoner muſt therefore name at random: 


he cannot foreſee what they are able to 
ſupply him with, and fr uently aſks 
for what, they have not, P has hap-, 
pened to me twenty times to make out! 
liſts of fifty titles, which were Hebrew, 
for our poor librarian; and I have been 
refuſed the works of the Fathers of the 


Church, becauſe they were not in the 


vulgar tongue; and the originals of der- 
tain well-known books, tranſlated with 
the approbation of government, becauſe, 


id they, they were ignorant of what 


the text contained. The chirurgeon- 
major is forbid to lend anatomical trea- 


tiſes, for which I. cannot divine the pre- 


N 3 text; 


7⁰ ON LETTRES DE CACHET 

text; As to reaſon there can be hong. 1 
found it impoſſible, in ſhort, to procure 
muſical or mathematical inſtruments; or 


bruſhes or colours (i). Every thing 


which could tend to diminiſh the Horror 
of this abode, is perpetually prohibited 
by him who | reſides over it, however he 
may colour b TO refuſals : beſides, it is 


he 575 wha receives the allowanee for 


the priſoners, and keeps it; he alone 
can purchaſe what. he permits them to 
defire; and as the money in his hands 


evaporates in an inſtant, one proffers 


vain petitions for whole months ; one 
turns tired of it: one ſuffers ; and one 
holds one's tongue. | 

Me have ſeen if the hour 1 repaſt be 
delicious; ; let us ſee the exerciſe which 
is granted tb ſome of the priſoners. The 
malt favoured (and that is by much the 


ſmalleſt number) walk an hour every day 


in a garden of about twenty paces long, 


tete-A-tete with their turnkey, who muſt | 


i) Side Erste this: M. le Noir was pleaſed ta 
procure my theſe conveniences, %% 20% : 


„ E neither 


R r e 
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p peither- quit them for a moment, nor 
fp ſpeak a word to them. He waits on the 
5 other ſide of the garden, on the ſide next 
I the towers; for every thing is deter- 
| mined by the exact Commandant. The 
P priſoner and his guard march parallel 
F with each other; and if the firſt ſpeaks, 
j the other muſt not anfiver, The clock 
2 ſtrikes, and he regains his cayern. You 


) may ſuppoſe; how a turnkey, is tired of 
| ' theſe walks, and according ta;this regu- 
£ lation, how: impoſſible it would be to 
| augment either the number or the dura- 
| tion of them, eſpecially as M. de Rouge- 
| mont has thought proper to give one of 
theſe places to his valet de chambre, 
who continuing much againſt his. will 
to do his duty as a ſervant, cannot do 
the half of his buſineſs, the furplus of 
-which falls on his two comrades.” But 
more clearly to ſhew the inutility of this 
mutual reſtraint in the walks, it is pro- 
per to obſerve, that the garden is ſeen 
from all parts by the turnkeys; that the 
} walls are fifty feet high; that beyond 
Rs them are the ditches 1 have deſeribed, 
1 Fa nn 
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and that conſequently” the poor wallker; | 

unleſs ſome angel lent him wings, can 

. | neither get over one or the other of theſo 

barriers. The greateſt number never 

enter this garden, without à particular 
order from M. de Rougemont, whom 
the turnkeys frequently do not ſee for a 

whole week, even after letting him know 

| they want to-ſpeak to him. At the mo- 
ment I am writing,” half the priſoners 

are abſolutely debarred the uſe of it; and 

there is à man in the Dungeon of Vin- 
cennes, who for ten or fifteen years has 

never ſtirted out of his room of ten feot 

ſquare. Theſe unfortunate men (for 

there ace More Ss one) oy > by 1 


7 


i Milton; Want! ; 25 Dt: G 
IT $rafin refichn ; ww not Py yh e F 25 
Da w the fret approach of en,” or morn, 
Or fight if vernal bliom, er funimer's ge, 
-. Or flacks, or hards, or human face divine, | 
But clouds: . and ever I. dart 
* Surround mc - 
Thus Ae We 0 * 15 
© Tout meurt be cout tenait. | L'a automne wage | 


© Fait place au triſte hiver que ſuit le doux printe 


L Les Z6phirs en tous lieux ramenent la verdure, 
| "PR 4 
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* Aux arbres, Areale ils rendent 1 parure; 

Et par K ordre couſtant d' une agreable loi, 

© Tout revient; mais le your ne revient pas pour moi. 

Fleurs, qui nous ctalez/vos peintùres nouvelles; 

© Roſes, que du matin la fraicheur rend ſi belles; 

Vous, filles de:Vaurore, eclatantes couleur 

„Vous ne pouvez donc plus m' adoucir mes malheurs? 
«Or troupeaux, que Veil ſuit bondiſſans dans la plaine, 


e 
* 


Vos jeuc ne pourront plus m'ẽgayer dans ma 3 


© Ol vais-je dans ma perte ẽtendre mes regrets, 
Lorſque de homme, hElas ! je ne vois, plus les writs? 
© Je ne vois Plus, ce front, ſiege auguſte ou Dieu meme 


© Fait briller un ra on de fa beaute ſuprenie, 


Pans un affreux heant tout me ſemble abymé, 


Et pour ol la nature eſt un livre ferm. 


Such i is ; the ii we lead in this ſepul- 
chre, called a Caſtle, ' where avenging 
Grrows, and pale diſeaſe, and a fad and 
premature old age, have fixed"their a- 
bode (HJ. and from whence the unhappy 


man Teldom departs, but to find that 


ſure aſylum, where he can brave tyran- 
ny; where grief is no more; Where even 
ſuperſtition loſes her terrors; where God, 


more nn and wor juſt 4 ns 


2 
(14 Luftus & FRY eee cubilia c cure; . 


- Pallentes que babitant morbi, tr) i/tifque Senectus. * 


bd Act 310m £f _WViagi, Eneid 6.) 
3 pardong 
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pardoris our infirmities, and puniſhes our 
tyrants.; where plunged in an eternal 
ſleep, the wretched ceaſe to complain, 
the wicked to perſecute, the lover to 
waſte himſelf in fruitleſs deſires, and to 
pour forth his tears — Cruel tears, which N 
depreſs the heart, without adminiſter- 
ing any comfort n 
They whom a happier deſtiny 2 
to ſociety, to their family, to their friends, 
receive on their quitting their priſon a 
treatment, which would make them for 
ever remember the man from whom they 
are eſcaping, were not his paſt procred- 
ings already Belli, engrayen on their 
memory. He renews the precaution of 
{carching 1 them, an operation much more 
humiliating doubtleſs for him who ſtoops 
to ſuch vile practices, than for him Who 
bees himſelf forced to ſubmit to them. 


6 2 but they are crul r. ” 
A” happy expreſſion of - Shakeſpeare, which M. de 
Voltaire has admirably embelliſhed in Zaire : 


Voila les premiers pleurs qui coulent de mes yeux: 
Tu vois mon fort 3* tu vois la honte ou je me livre 3 
Mais ces fleur eee la mort va les ſuivre 
6: 04 You 
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| You may conceive frem what I have al- 
rebdy ated, that his real object cannot 
be the dread of comrunicatibà between 
the priſoners, notwithſtanding he al- 
ledges it has his pretext. After an ex- 
act reſearch, which the Commandant 
does hot himſelf diſdain to make, fo 
much dees he think Himſelf intereſted 
in it, he ſollicits, he requires the eap- 
tive, over Whom he is exereiſing his laſt 
act of empire, 70 take un onth, that he 
never will reveal che gloomy hiſtory of 
his priſon. Doubtleſs this impracticable- 
gaoler, Whois as ignorant of ſhame as 
of Horiour, has tead the hiſtory of the 
Inquifitioh 2 nie ſtudies it undoubtedly; 
he mates it the ſudiject of his medita- 
tions, and his adminiſtration is regu- 
lated on that excellent model. I do 
not know Whether he finds many beings 
cowardly enough to take ſuch am oath; 
But on that ſuppoſition, the mind muſt 
ſhrink and diminiſh ſtrongly in the bo- 
ſom of ſervitude; for what is the reptile 
* that will not riſe up againſt the heel that 
. it? O men! Voluntary 7 OS | 
male | 
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mate more tyrants,” than tyrants make in- 
wluntary faves! (n)! How long ſhall. 
this eternal truth be uſeleſs to vou? 
Once in a month, and often leſs fre- 
quently, the Commandant ſees, not the 
priſoners, but ſome of the priſoners. 
| . one of them ſpeak to him of his 
victuals:— Ab] Sir, you are the only per- 
fon who, complains of them. Raally, your 
murmurs aſtoniſb me. I do not merit this 
raatment. I pay the. moſt uncommon. a 
tention #0 rbem . I do not believe there is 
any freud : the; tyrnkeys-are very honeſt + 
befdes I watch them narrowly. The turn- 
8 keys are out of the queſtion. Where * 
. could chey find worſe aliment to ſubſti= 
tute for ours Do you perſiſt, he calls 
it injuſtice, caprice, anger; ſays that. 
vu are 4 grumbler; for in his opinion, 
to complain of him, is to ſpeak againſt 
| the government; and tranſlating into his 
language the clamours of thoſe, wha, find 
; fault with the food, that is to ſay, with 
him, doch noone againſt hen perhaps 


. 7 Fo > 'F + 
Wo Tacitus, Saw” * 


n . - i #&. 
- 4 = 
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at the police, as murmurers who. blaſ- 
pheme againſt authority. I xBPR ESENT 
THE KING, ſaid he one day to a pri- 
ſoner. Vou, Sir? Ves, me. The pri- 
ſoner fixes his eyes on him, meaſures 
him from head to foot (the tranſition is 
not long) turns round upon his heel, 
and exclaims, faith, be is drolly repre- 
Jented! The reader may imagine whe- 
ther he paid for this ſarcaſm. But 
what! Becauſe the rogue is inſeparable 
from the man, the man is inſeparable 
from his place! Becauſe one exclaims 
againſt the robbery,” one is wanting in 
reſpect to the office | At this rate what 
infamies will there not ſpring up under 
the ſhadow of authority? Ridiculous 
pretenſion, thus to unite what is the 
vileſt and the moſt reſpectable 

If the priſoner M. de R. viſits be a 
man who diſputes. nothing with him, 
Who aſks nothing from him, who ſuf- 
fers in filence, the Commandant exhauſts 
himſelf in offers of ſervice: he promiſes 
ſo much as to deceive nobody. Alas! 
how can he deceive thoſe who ſee him 


- fo 
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ſo Barbarouſly covetous, ſo inexorably 
pitileſs on matters which have no con- 
nection with ſecurity, which depend 
only on him, and which coſt him no- 
thing -A priſoner s money is a depoſit 
iin his Hands, Diſguſted with che fetid 
nouriſhment that is brought him every 
day, the unfortunate man wiſhes for 
_ ſome chocolate, coffee, or fruit (2), any 
thing, in ſhort, to pleaſe his palate. He 
_ aſks for it; the ſure method of not ob- 
Haining/it. In vain does he difguiſe this 

real want, under the name of fancy. 
That implies a bitter reflection on the 
management of the Chief. It is a crime 
to wiſh, though he be in want of every 
thing. - A demand of any kind infallibly 
puts the Commandant out of humour. 
I his requeſt be contained in a letter 
addrefled to him, there is no anſwer; 


rt. h 
(0 A — to ks ſome cherries, hom "iu 
to be ſubſtituted for cne of his diſhes. _ By favour it 
I ''s done. They ſend him half a pound. He com- 
Plains it is too little. Let him take his 5515 
lieben, ſays the Commandant. Now half A pound of 
Crherries coſts a halſpenny. Let the reader Judge, how 
.qur food is valued, 


for 


- 
- 


1. 2 
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for he puts himſelf on the footing of a 
Miniſter; the priſoner muſt wait till he 
viſits him. If he does not then refuſc, 
he promiſes to give an order to the turn - 
key on going out; inſtead of which lie 
gives him a ſtrict prohibition againſt it. 
The priſoner, who cannot foreſee ſo wan- 
ton a dupliclty, preſſes the turnkey, who 
cludes it for whole months, to avoid diſ- 
obedience, without however avowing 
his inſtructions. The priſoner entreats, 
finds fault murmurs; and at length 
gueſſes the truth, ſighs, and is ſilent if he 
can (o). At other times M. de Rouge- 
mont, not leſs cruel, but more frank, 
' openly refuſes : he has the courage ta | 
"be' inhuman without a -maſk. What : 
reaſon does he give for refuſing a thing 
0 indifferent in itſelf? He rarely con- 
deſcends to give any; and then that 
Spartan formula of-—IT 1s, ox 1T 16 
F + Roh .\ 
(e) There is a mode of remedying that: let the 


gturnkeys advance the money, which he permits them 
ſometimes to do; but M. de Rougemont is ſo exact 


a paymaſter, that no 2 chooſes to have econ 
to * expedient. 


NOT 


% 
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Nor THE» RULE,.. extricates. him from 
his/ embarraſſment, or . gives him, time 
to ſeck for another anſwers He will 


ay, that what one fancies may hurt the | 


health. What! does his brevet then 


make him a phyſician alſo? And is the 


food he gives the moſt wholefome,, be- 
cauſe it is the moſt diſguſting? It is 


certain that it provokes to abſtinence; 


but ſtill a man muſt eat to live. Of 
' what uſe then is that allowance from 
his friends fo ſtrenuouſly ſol ited, and 


obtained ſometimes with ſuc difficulty! 5 


He will find it on coming out. Ad- 


mirable ſubterfuge! When he is in : 


want of nothing, he will then find re- 
ſources againſt diſguſt, Emine. * liſt- 
leſſneſs! 

i That the en e mould hs ex- 


ew ceſſively bad, that M. de Rougemont 


ſhould have the moſt illicit and maſt ex- 


_ triiyagant profits on that head, may be 


a accounted for. This man wants me- 


thod and underſtanding. Conſtantly : 


goaded on by vanity, he wiſhes to ſpend, 
and knows not how to calculate. He 
8 has 
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has never any money; never any pro- 
viſions; no exactneſs in fulfilling his en- 
gagements: he is obliged therefore to 
| ſhut his eyes on the robberies of his own + 
attendants, and to be himſelf continually | 
pillaging, becauſe he is continually |, 
ſquandering : he is like the tun of the 
Danaides, which always filled is con- 
ſtantly running out. All this is expli- 
cable. But why wanton and uſeleſs bar- 
barities ® Is it only becauſe the Dæmon 
of Pride is perpetually ſuggeſting to him 
new modes of oppreſſion to ſignalize his 
authority, which, after his money, is 
his idol? Or is it becauſ his ſoul, if he 
really has a ſoul, is a compoſition of 
cruelty, and that his greateſt enjoy- 
ment conſiſts in doing harm? Let any 
one, for example, tell me, what can be 
the object of a man, who ſeeing fine 
fruit in the priſoners garden, cuts down 
the trees that bear them? Obſerve too, 
that, in this caſe, his conduct does not 
proceed from avarice; for he leaves the 
fruit to rot, and deſtroys the trees upon 
Vor. II. G the 


2 | 
/ 
: 
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the ſpot, inſtead of tranſplanting; them, 
Why deſtroy fine beds of flowers, and 
| hinder the unhappy priſoners from cul- 


tivating them, even with a wooden 


' ſpade? I could detail a hundred fimilar 
traits z but the following are * more 


odious proceedings. 


Does a priſoner aſk for a lookin g 


glaſs : IT 15 AGAINST THE RULE. 
But can one make a breach in the walls, 


or break down the gates with a looking- 


glaſs? No; but one may correſpond. 


With whom? How? My window is 
ſhut up with a frame; it is fo thick that 


I could-not get near that peep-hole, even 
if there were not a triple row of bars. 


What optical trick are you afraid of my 


attempting? Tt is againſt the rule.— 


What, to comb myſelf? Do it by feel- 


ing. The. ſight of your viſage might 


difturb you: the imagination is apt to 


be ſtruck ; you would imagine yourſelf 


changed. Do not I feel myſelf then? 
And if I want to look at myſelf, will 


not a baſon of water anſwer the purpoſe? 
9 | By 
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Tr. 1s AGAINST THE RULE, I WII I 
NOT BETRAY MY DUTY /. 
-Obliged to tear his victuals with his 
fingers, and a dirty tin fork, does he aſk 
wy 8 G 2 for 


" (#) Tt was to myſelf this happened, and it filled me 
with indignation. I determined to carry it with a 
high hand with this man, or to ſtrive to unmaſk him 
to his ſupetiors, whatever might be the conſequence. 
As one is more maſter of one's ſelf in writing than in 
ſpeaking, I preſſed the matter no further; but the 
moment M. de Rougemont was gone out, I ſent him 
the ſollowing letter. Let the reader judge of the cha- 
racter and the heart of him, from whom it is impoſ- 
ſible to obtain any thing without aſſuming this tone. 

I never imagined until this moment, Sir, that you 
© could be ſerious in refuſing me a looking-glaſs, and 


e imputed it to forgetfulneſs; but now that you 
© have formally declared to me, that it is againſt the 
rule, T have the honour to repreſent to you, | 


1. That I cannot by any means comprehend the 
« expreſſion in your mouth of, It 7s, or it is not, againſt 


. * the rule, which ſerves to cover with a ſacred veil every 


te thing that paſſes in this houſe. I know nobody 
but the Minifter or Counſellor of State entruſted 
4 with our inſpection, who has the right of laying 
don rules here, at leaſt with reſpect to the pri- 
« ſoners. All the reſt are our guards, and not our 
« legiſlators. Now the Miniſter and the Lieutenant 


| © of the Police certainly do not trouble themſelves 


« with 
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for r blunt, weak, ſmall, ſhort knife of 
any kind Ha! Sir, a knife? You do 
not think of what you are aſking for. 


Knives to à priſoner! Do you ſee any 


vs knives 
ba * fach triſles. It is evident to me 3 do 
not refuſe the priſoners any conſolations which d 
nat affect the ſecurity of the priſon, for that would 
be tyranny, and wanton tyranny, and I do not be- 
& lieve our Miniſters are tyrants, nor that men in ge- 
e neral are tyrants for the ſole pleaſure of being ſo. 
If ſuch monſters do exiſt, their number ſhould be 
© very ſmall; for all the reſt of mankind have an eſ- 
* 1 5 intereſt in deſtroying them. 
II. The reaſon you have been pleaſed to give 
a, ay, that one may carry on a correſpondence with 4 
40 laobing-glaſt, has not the ſhadow of probability z 
nor am La child to be amuſed with it. I do not know 
< whether your mathematical and optical knowledge be 
very extenſive ; but I defy all the mathematicians and 


* 


« opticians in the world to prove to me that my win- 


dow, which is preciſely a peep-hole, collateral with 
nothing, ſince it is in the convexity of a tower, which 
is not oppoſite to any other part of the priſon, ſince 
it is in the external incloſure, can be ſuſceptible of the 


& leaſt optical trick to enable me to give or receive 


« ſignals by means of a mirror. That is, I believe, 
the only manner in which it could be made uſe oh, 
for I have nat yet heard that a mirror is a 9 
— ing etrumpet. 8 

; , - mn. 
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Fnives at the Baſtile? Alas! Sir, what 
have I to do with the Baſtile? What 
harm can I do with ſuch a knife as I 
alk you ford. Bore holes, faw the bars? | 

G 3 That 


III. Were it even practicable to make or per- 
eie ſigns from my window by means of a mirror, 
“ (which you call. correſponding) ſtill would not this 
de a reaſon for refuſing me ; for it may be fixed up 
« in my chamber. 

'- IV. But were this rule fot che excluſion of mĩir- 

« 7ors really the order of the ſuperiors of this houſe, 
« it muſt have ariſen from a falſe repreſentation, of 
e which I am fure I could convince them. When I 
<« ſhall ſay to them, It is phyſically impoſſible for me to 
« make any, dangerous uſe of a hoking-glaſs : I am 
« obliged 10 comb myſelf by feeling, and wholly to neglect 
| 2 the care of my teeth. I have been long in want of a 

* "pla Mer exaciiy at the corner of my mouth, which I 
« muſt apply in the myſt diſguſting manner, my hands 
4 not being guided by my fight. De letter of your or- 
« dinances is made uſe of, to torment us, inſtead of at- 
* tending to the ſpirit of them; the moſt innocent and the 
« Vmpl. ft demands are rejected with the words I 1s, 
“ AGAINST THE RULE. The moſt tyrannical preſcrip- 
tions erected into laws by the ſole words —IT ts THE 
4 RULE. Theſe two formulas, ' which conſlitute the 
« juriſprudence of this houſe, are a battle horſe which 
4 tramples under foot and cruſhes us, When 1 ſhall 
4 write thus to them, to which, you know, much 

| « more 


— 
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That is impoſſible. Kill myſelf? 

I not always able to do that? 18. U. li- 

berty of depriving myſelf of life is the 

Wy =o of which Dales jn cannot de- 
ptive 


« more may be added, I am perſuaded they will grant 
« me a looking-glaſs. _Great, important, — 
able favour truly! | 
64 deſire therefore, Sir, you will determine ; for | 
« Il fee, ſignifies nothing; and yet it is the mildeſt 
« expreſſion, I have heard come from your mauth. 
Et may ſtill lead me on ten months more, for it is 
6 ce not leſs ſince I firſt aſked for a mirror, and it is only 
this day you have thought proper to give an anſwer. 
Three months ago I defired to have my hair cut, 
which are falling into my mouth; your anſwer was, 
= PI ſee; and they are ſtill uncut. I aſked for 
« a knife four months before I obtained it, The 
« * firſt time I aſked for it, you anſwered me, TI ſee, 
« and an order of the police was neceſſary to make 
7 you ſee, A moment only is neceſſary, permit me 
< to tell yqu, Sir, to ſee whether you will grant me 
« a looking-glaſs, or not. If this conceſſion exceeds, 
pour power, I hall beg it of M. le Nair, however 
<« unwilling I am to trouble him with ſuch trifles. 17 
it be in your power, I require it from your juſtice, 
Do you think it an affair ſo very ſerious as to require 
& much meditation? No, you do not think ſo; you on- 
« ly ahſu ered me with, TI fee, therefore, to gain time. 
« 1 chen! Are we not already ſafficiently wretch · 
5 ed, 
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prive me. Kill my turnkey ? If I were 
a madman, could I not murther him 
with a log of wood ? All theſe reaſons, 
Sir, are uſeleſs, IT Is AGAINST THE 
110 | G 4 | | RULE. 
« ed, without your ſporting with our moſt innocent 
c deſires, with our moſt urgent and moſt ſimple wants? 

F am „Sir, that in your place one contracts 
& the of ſaying No; but a ſenſible man ought/to 
reflect upon theſe x ORS, eſpecially when they are 
« addreſſed to a perſon who is neither turbulent, nor 
« indiſcreet, nor importunate, nor ſtupid, nor ſervile. 

In a word, Sir, this queſtion of giving me a mir- 


«ror, which I was glad to have an opportunity of 


& explaining to you at ſome length, that we may, 


once for all, underſtand each other, if poſſible, 

„amounts to this, Can you, or can you not ? If you 

« can, why refuſe me? I have not deſeryed your ill- 

humour, (it is ungenerous to ſhew any when one 
is the ſtrongeſt) and I have a claim on your equity, 
I have the honour to be, &c. “ 

e after I had a glaſs, _ Let this ſtupid tyrant 
reflect ever ſo little on his unequal and fluctuating con- 


Auct, which leads him inceſſantly from the moſt inſult. 


ing pride to the meaneſt conceſſions, to the loweſt 
precautions : he mult fee that he gives the key of his 
conſcience, which is FEAR, and that one can have 


no obligation to him for what he grants, ſince it is 


only obtained by menaces. It muſt not be imagined, 


| howeyer, that this method ſucceeds with every body: 


7 


£ 
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'xVtE. But by whom is this rule eſta- 
bliſhed? By him, by him alone, who 
thinks he cannot pay his court better 
than by cavilling the priſoner out of the 
very air he breathes. A tyrant heart ! 
He thinks he has to deal with A 
Miniſters, and tyrant Princes,” {hes wh 
A A. priſoner's trunks, contain effec 
a8 . which are of indiſpenſible neceflity : his 
N eloaths, his linen, his combs. Perhaps 
| he has not even a change of them. Per- 
haps he is obliged to wear a camblet coat 
in winter (2). Why not give him what 
he can enjoy, without danger for the ſe- * 
curity of the priſon? An inventory muſt 
be taken. Alas! why this inventory} | | 
Will any body rob the Fan in & | 


an KY AREA Wa 446 ho 8 of wiiing, a . 
an inflexible frankneſs and reſolution, and above all, 
the kindneſs I have experienced from M. le Noir, have 

given me many nber over the ee en of N 

= misfortune, | 

* [Ex (7) This is the exact kiſtery'of what happened to | 

the writer. He arrived at Vincennes in ſummer with | 

A2 pottmanteau. A year paſt after his detention before | 

: due could have his trunks, which were however all that p 

N rt chamber 
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chamber from which he never ſtirs ? 
The Rur, Sir; order, probity, ho- 
nour} Well, © conſcientious gaoler, are 
many hours neceſſary to take this inven- 
tory?” Ay, certainly, hours, and months 
are not ſufficient; there are locks on 
theſe trunks, and iron · work; they muſt 
be taken to pieces. Call a lockſmith 


then. Oh! to be ſure one has time to 


throw away on that, to attend to theſe 
minutiæ, in a place where one muſt be 
continually running about. How, run- 
ning about! For my part, I was fooliſh 


enough to think that of all places, your's 


was the moſt ſedentary. What then, 
muſt JI not be at Paris, at the Court, to 
obſerve, to propoſe, to give an account, 
40 do bujineſs with the Miniſter, with the 
Maſter? (How do I know, but the 
Princes of "the Blood are waiting for 
Sim (r). Very well; but the priſoner's 
cloaths out of ſeaſon fall into rags.— 


What ſignifies” it; Who does he ſee? 


() He faid ane day fo a priſoner, 7 have only a 
minute to give you'; for the Duke if Orleans is n 
for me; and I WAS THAT PRISONER, 


True, 
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True, indeed; but he wiſhes to be clad; 
he wants ſtockings; he deſires to be 
clean for his own ſake, for his health. 
When? God, and God alone, knows 


that. But why this uſeleſs expence? 


Why lay out the money allotted for tlie 
maintenance of a priſoner in purchaſing 


new cloaths, whilſt he has already plenty 


totting in his trunks? Alas! you do not 
know all. Theſe unfortunate trunks 
eontain ſome books. Books ! _ Good 
God! Books! Then indeed they are 


It is to no purpoſe they have been ex- 
amined at the police. Foreign books 


enter not into the Dungeon of Vincen 


nes, were they the Imitation of Feſus 


c. They would be afraid leſt that 


of Beaufort ſhould not be far off (/). 
It would be wrong, however, to fp: 


ca It 8 that when the Great Cond was 


ſhut up in the Dungeon of Vincennes, he anſwered 


the perſons, who aſked him what books he deſired, 
Tre IMITATION or BEAUFORT. M. de Beaufort 
had eſcaped from that priſan ſame time before. 


$44 


proſcribed, infallibly proſcribed for ever, 


poſe 


- * 
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poſe that all this rigour proceeded from 
the auſterity of M. de Rougemont's cha- 
racter. In a pretty ſmart altercation 
with one of his ſubſtitutes, the latter 


talking of appealing to the Lieutenant 
of Police, he aſſured bim that he only. did 


bufineſs with the MasTER and his Mi- 
piſfters. I did not know that,” re- 
plied the other coolly; ** but as am 
** not called to ſo high a deſtiny, yog 


will have no objection to my putting 


„ myſelf under the protection of my im- 
«© mediate ſuperior, and deſiring him to 
« judge between us. From that in- 


ſtant he loaded him with careſſes, com- 


mended, and applauded him, and he 


obtained every thing he wiſhed for. It 


is then that Mei! without reproach, and 
who can make themſelves be heard, are 
very ſure. of bringing a man to reaſon, 
who is not ignorant that his only*ſafc- 
guard is in that ſilence to which he has 
reduced every body who has to do with 
him. But what mult the unhappy pri- 


| ſoners do, who have no other organ than 


the very author of their miſeries? The 
7 greateſt 
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greateſt part of them tremble, when he 


laviſhes theſe impoſing flouriſhes of Mi- 
NISTERs, and MasTER. They proſ- 
trate themſelves before their gaoler, 
whoſe importance and court-favour they 
admire in terror. I will talk to the King 
about it, ſaid Bontems, and this habit 
was become ſo forcible in him, that a 
courtier having one day enquired how 
his wife did; he anſwered, I will talk to 
the King about it. This nonſenſe did at 
leaſt no harm to any body; but when M. 
de Rougemont ſends away a turnkey, whe 
has been in vain looking for him for a 


week to communicate the wants of a 


_ priſoner, - with I have not time, Sir; 

tet me alone; the Miniſter is waiting for 
me. Does he imagine that the priſoner 
is very well fatisfied with this /azz7 ? 
Obſerve that the turnkey cannot execute 


the ſimpleſt or the moſt indiſpenſible 


commithon without an expreſs order. 


Does a priſoner want his head ſhaved, 
the ſurgeon-major dares not do, it with- 


out permiſſion : he aſks it: the Com- 
ee * anſwers him, I will 


1 925 | eat ' 
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ſpeak of it to the Miniſter. This how- 
ever is only a diſagreeable circumſtance 


for the priſoner: but another is racked ' 


by nephrytic cholicks; the warm bath 
is abſolutely neceſſary for him. M. de 
Rougemont is enquired after : he is not 
to be found: he is watched in vain : 


- * — . 
a letter is written to him, and he at 


length“ makes his appearance. I Dall 
aſe for orders, fays he coldly. But, Sir, 
replies the ſurgeon, four and twenty 
hours may decide on the man's life. 


Sir, I will make no innovations with- 


out orders. — I knew an auguſt ſenator 


who would never allow the windows of 
the chamber he preſided in to be mended, 


becauſe, he ſaid, he did not like innova- 


tins. But in that caſe, at moſt he 
might expoſe his brethren to catch cold; 
but the wretched captive would have 


expired perhaps in - the moſt excruciat- 


ing torments, had not the ſurgeon with 

firmneſs told the ſavage Commandant, 
that he charged the events ariſing from 
delay, on whoever ſhould require, him 
to retard a very urgent remedy ; and that 


— 


o on fr TTRES dt catitr 
he ſhould be obliged to give an account 
of the affair to the King's commiſſary. 
At the fight of theſe multiplied and 
frequently barbarous contradictions, 4 
lively and ſuſceptible being ought to 
keep a guard upon himſelf; for he may 
ruin himſelf hy a fit of paſſion. A pru- 
dent and moderate man holds his tongue, 
and ſighs doubly for his liberty, whe- 
ther for its intrinſic worth, or to eſcape 
from the claws/of ſuch a vulture. 
How much muſt a man, however, be 
miſter of | himſelf, to liſten patiently to 


fſuch abſurdities and falſehoods, which 


only become the more abſurd from their 
frequent repetition, without exciting leſs 
indignation ! Does M. de Rougemoht 
obſerve that one lends an attentive ear to 
him, he loads you with ill woven fables, 
and the moſt ridiculous thodomontade; . 
diſplayed in the ftile of a lacquey, and 
accompanied with the moſt groteſque at- 
titudes. He wearies you with talking 
af his behaviour (juſt Heaven, what be- 
Iaviour!); of his generoſity (the reader 
das ſcen ſome ſamples of it); of his 

5 3 Courageous. 
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courageous beneficence (as if the moſt 


imperious of tyrants was not invariably, 


in caſe of need, the vileſt of all ſlaves). . 
Sir, (ſays he) I have a hundred times 
« declared to the Miniſter, that if Þ 
< could not do good in my place (it is 
« well choſen for ſuch an object!) L 
% would return my brevet the next day. 


_ «© Theſe ſentiments, which I loudly pro- 


„claim, have procured me the general 
« eſteem.” And from thence paſſing to 
the pompous parade of his ſervices, of 
his qualities, his friends, his fortune, he 


proceeds to reaſonings which are as deſ- 


titute of good ſenſe as they are of truth. 
Fortunate is the patient who liſtens to 
him, if he be only wearied ! But when 

he hears the man, 'who fo barbarouſly 
aggravates his miſery, who plunders with 
fo much effrontery his wretched victims, 
ſay, I injure my fortune in my place, (that 


is true, but I have partly ſaid how) it * 
burtbenſome to me: it is the moſt painful 


and the moſt diſagreeable part of my func- 
tion to furniſh nutriment ; but the intereſt 


of the poor przſoners requires it, (what 


goodneſs!) | | 
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+ goodneſs ) other ie they would be pil- 
sed (in that caſe they would have ſome- 
- ming to ſupply that pillage wich, and 
their ſituation would be greatly mended) 
& for me, I ADD PART OF MY OWN ro 
THEIRs (on my honour, he has faid this 
ten times to me and twenty others); I 
ani eſteem this command on account of the 
luſtre I derive from ſo honourable an eſta- 
bliſhment (this ſaying is either very plea- 
fant, or very modeſt), and above all, fron 
the confidence of the Miniſters and the 
Maſter (vile and ſtupid being, who does | 
not know that an honeſt man has no 1 
maſter, but his duty !).—Ah! reader, * 
believe me, the trait that makes you | 
laugh, wounds to the heart the man 
who knows all the baſe and uſurious ma- ' 
ne&uvres of the odious tyrant who thus 
harangues us. An open and generous 
man muſt make a great effort on himſelf, 
* hear another patiently, for whom he I 
has a ſovereign contempt, and from whom 0 
he receives ſo many daily injuries, boaſt ] 
/ 
7 


of his. ſenſibility, his diſintereſtedneſs, 
and $0 Kt begging for thanks and grati- 


. 
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I paſs over in filence a hundred vex- : 
ations, the detail of which might ap- 
pear trivial to the indifferent, yet are 
cruelly grievous for thoſe who already 
ſuffer in ſo many. ways; but nothing 
can be compared with the heavy grie- 
vances, ſo clear and ſpecific, which 1 
have related, and they are ſuch as the 
government can redreſs, It is evident 
that the obſtacles, the tormenting trifles, 
in a word, every thing that reſults from 
the arbitrary, imperious, and captious 
humour of this man, cannot be entirely 
reſtrained by his ſuperiors. That is an 
_ inconvenience attached to a bad choice, 
to the very nature of the inſtitution of- 
theſe houſes, The Licutenant of Police 
will ſay, that overloaded as he is, he 
can only lay down a general plan, with- 
out entering into ſuch minute particu- 

lars. Beſides, a troubleſome and buſtling 

man, ſuch as the preſent Commandants 
of Vincennes, might embarraſs him per- 
haps by ſaying, 1 cannot anſwer for my pri- 
ſoners, if I am reſtrifted in my interior admi- + 
nitration. But pecuniary frauds and impo- 

Vas II. H ſitions 
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ſitions have no connection with ſecurity. 
A priſoner may be at once well fed, and 
well guarded. A priſoner ought not to 
be traduced with impunity, and arbitra- 


rily puniſhed. Now as all theſe vices are 
connected with the conſtitution of State 
Priſons, it is equally eaſy to ſuſpect, to 

' aſcertain, and remedy them. This is | 

what remains for me to do, to compleat 

the taſk I undertook in this work. g 
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Sen.. 


— | 
Vices in the conſtitution of State Priſons. 


Means of aſtertaining the perſecutions 


carried on in them, and of applying a 
remedy, | 


A MOMENT's refle&ion only is ne- 


has an intereſt in concealing or diſguiſing 
it; equity from him who judges in his- 
own cauſe; or impartiality from a ſubal- 


tern who muſt either accuſe himſelf or 


others. 

A moderate degree of attention will 
ſhew that it is contrary to prudence to 
entruſt the power of doing harm with 
bim whoſe intereſt it is to do it. This 
is the inexhauſtible ſource of all the hor- 
rors of the Inquiſition. It is the lan- 
guage of twenty centuries, that a limited 
being, who can do what be chooſes, ſel- 
don chaſes to do what he ought. 


H-42: | The 


ceſſary to perceive that it is unreaſonable 
to expect the truth from the man who 


— 


E OO mane "Weng 
K "CO 


— —'qd 8 


Ss P 


100 ON LETTRES DE CACHET 


The Commandant of Vincennes has 


an intereſt in · ooncealing the truth, ſince 
it is in every ſenſe diſadvantageous to 


him; and the more it is ſo, the more 
urgent does that intereſt become. He is 


judge in his own cauſe, becauſe. every 


complaint againſt his management muſt 


be carried to himſelf. He muſt either ac- 


cuſe himſelf or others ; for ſhould he give 
an account of the complaints of the pri- 


ſoners, lie muſt declare at the ſame time 


that they are, or are not, founded. If he 
admit that they are juſt, he accuſes him- 
ſelf. If he accuſe them of Ts 


he accuſes others. 


M. de Rougemont has the power and 
an intereſt. to do ill. It is his intereſt, 


as the greater part of his fortune is. 


founded on the odious mManceuvres I 


am expoſing to the · government. He 


has the power, ſince he alone ſees the 


priſoners, and can check, or, ſuppreſs 
their complaints at his pleaſure. | 
It is eaſy to aſcertain the truth of the 


principal facts contained in this work 


for who will really believe that it is poſ- 


_ 
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fible, to conceal what paſſes at Vincennes 


from the Lieutenant of Police, who, 
thanks to the Crvi/ Ingui/ition eſtabliſned 


in Paris, penetrates with an inconceiva- 


ble facility into domeſtic ſecrets, diſco- 


vers intrigues the moſt profoundly con- 
cealed,. and does not remain ignorant 


of a ſingle anecdote, even of the moſt 


ſimple curioſity, which he chooſes to 
know? In vain does M. de Rouge- 


mont wrap himſelf up in complicated 


myſtery; his only ſafeguard is the ſe- 
creſy obſerved in this houſe, from which 
he diſmiſſes with unwearied care every 


body who is not wholly dependent on 


him; but this ſecreſy can never be fo 
to any one of his ſuperiors who wiſhes 
to unfold it. | 

To come at this, I ſhall not propoſe 
any unfair methods, which, from their 
obliquity, may impede the truth; for 


ſubalterns may reaſonably be ſuſpected 


of vindictive motives in their reports re- 
ſpecting the conduct of their chief; and 
informations of that kind muſt neceſſarily 


prove injurious to the ſervice. Strange con- 


ſtitution, wherein it is equally dangerous 


H 3 to 
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to encourage and to reject informers ! 


But here is a ſure method, at once ſe. 


cret, infallible, and impoſſible to diſ- 


cover or ſuſpect (a), which leaves no 
doubt, and leads directly to the truth. 
Make choice of a perſon unknown to every 
body about this houſe; forge ſome crime 


for him, or without being at that pains, 


ſmite him with a Lettre de Cachet ; it 
is not the cuſtom to affign reaſons for 


them. Let him be conveyed to Vin- 


cennes, charged with your fecret orders : 
let him ſtay long enough in that pri- 
| fon to aſcertain that the obſervations he 
ſhall there make, are not the reſult of 
tranſient circumſtances : let him keep 
an exact journal of his food; and let 
him take eſpecial care to have no cor- 
. reſpondence with any perſon who might 


inſpire the leaſt. diffidence in the Com- 


mandant. What will you not diſcover? 
The trade of a ſpy will be for once an 


(4) But it will be faid, is not your opinion public 
enough? Well! M. de Rougemont cannot profit by 
it without his priſoners reaping alſo ſome advantage ; 
and I ſhall have at leaſt in part fulfilled my object. 

| honeſt 
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honeſt calling! An arbitrary order will 


have been a juſt one! There is not a 
man of ſenſibility, who, to render an 
eſſential ſervice to ſo many unfortunate 
perſons, and to alleviate their hard fate, 
would heſitate to partake of it with them 
for a month; nor who would ſeruple 
with zeal, and without reluctance, to 
make a declaration, which could have 


2 nothing in common with the infamous 


character of an informer. Then would 


the Miniſter know the truth. When 


the odious acts of injuſtice which are 
exerciſed here, and a great part of which 
I am either ignorant of, or do not chooſe 
to reveal, leſt I hurt thoſe who informed 
me of what I have not myſelf experi- 
enced ; when theſe cruel perſecutions 


| ſhall be unveiled to him in all their hor- 


rors, he will ſhudder at having been fo 
long deceived, if he recollects that the 
priſoners are men. At leaſt it may oc- 
cur to him, that in ſuch a conſtitution 


as ours, every citizen is expoſed to the 


ſame fate; that men in office, more than 
others, are expoſed —— that the 
Hz loftieſt 
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loftieſt ſummit is firſt ſtruck by lightning 
(a truth admitted in all times, and which 
the torture of 'greatneſs extorted from 
Mecenas, the miniſter and favourite of 
the Maſter of the World), and that he 
himſelf, the diſtributor of ſo many Let- 
. tres de Cachet, may, one 2 ſmart un- 
der their ſeverity, (3). 
But let us impute purer ſentiments 
to him: let us hope that the habit of 
deſpotiſm has not dried up every heart. 
Let him once be informed of the abuſes 
that prevail in the internal adminiſtra- 
tion * State Priſons, he will apply the 
25 which naturally preſents itſelf. 
Is it neceffary that the gaolers of State 
Priſens ſhould be alſo the purveyors ? 
Why invite a man, to whom the herd 


| Chef Nei be of erent lie W 
perſons ſmitten without pity, by arbitrary orders, if 
one could ſay more frequently to Miniſters, what 
Pliny faid to Trajan: Vixifti nobis cum periclitatus es; 
timuiſti: que nunc erat innocentium vita [cis & exper- 
tur eh quants opere drteflentur males principe, etiam 
qui malo facivnt. Meminifti que optare nobiſcum, 
que frs gueri_ ſolitus nam private-judicie principem 
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ment is obliged to grant an authority al- 
moſt abſolate; why invite him,. I fay, 
to injuſtice, by the powerful bait of a- 
varice? There is an unanimous outcry 
againſt the exactions occaſioned by fut 
tlhng (c); the Commandants of forts, 
however, where that practice is eſta- 
bliſhed, can be at moſt ſuſpected of pro- 
tecting the ſuttlers either as perſons 
farming this privilege under them, or 

in proportion to the meaſures of wine 
they receive from them. In the firſt 
caſe, the privileges farmed out are at leaſt 
clearly fixed and defined. As for the 
proportion they receive, it is very mo- 
derate, and it would be acting a very 
vile part, at a cheap rate indeed, to com- 


mit injuſtice for ſo trifling a conſide- 


ration. | 

They who at the head of priſons have 
no farmers under them, the ' priſon is 
their property, which they turn to their 


(e) Privileged ſuttling-houſes in the forts, Yor 


which the proprietors pay an annual ſum, propor- 


tionably divided * the ſtaff- oſficers of the 
place. 


own 
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own. aceount; their profits are perſonal 
and direct. Let the priſoner be well 
or ill fed in the ordinary caſtles, the 
profit of the chief is ſtill the ſame; it is 
independent of all the plunder of his un- 
derlings. In State Priſons, the place is 
worth as much as a man can make of 
it; and more or leſs is made of it, as 
they furniſh /z (5, or of a wor/c quality. 
In the other forts, one has for one's 
money what one aſks for, paying dearly 
for it perhaps (4); but it is to be had, 
in ſhort, for paying for it. A bargain 
is made ; ; the ſuttler contracts a known 
engagement, . which be cannot evade. 
In State Priſons the price is fixed ; the 
proviſion regulated by the puryeyor, and 
neceſſarily accepted by the priſoner. No 
reciprocal agreement ; the law is made 
on one fide, and muſt. be acquieſced in 
on the other. In the one caſe, it is at 


(4) I have ſeen however in one of the forts near 

' Marſeilles, where every article is as dear as at Paris, 

priſoners better fed than thoſe of Vincennes for thirty- 

ſix livres a month; and for fifty-four Irres, 1 W 
M elf 8 better off thero. 
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the moſt beſtowing a. partiality on a 

tradeſman, who will readily abuſe the 

favour; but whom his ſituation holds 
in a ſtate of ſtrict dependence; of whom 
too, one is not afraid of complaining, 
who. is treated according to his merit, 
and like every other tradeſman. In the 
other, it is a ſuperior who regulates for 
himſelf, who adds to the intereſted views 
of aiſervant, the authority of a maſter ; 
who looks upon every reproach againſt 
his cook, as perſonal to himſelf, and has. 
the power of puniſhing it as an outrage. 
It is the wolf quarrelling with the lamb. 
If his victim juſtifies himſelf on one 
point, he attacks him on another. — 
How can he be poſſibly in the right? 


He who is ſo weak !——How is it poſ- 
ſible for a Commandant to make a con- 
ceſſion? He who is ſo ſtrong Who 


can reſiſt the — of bolts and dun- 
geons? 

What! becauſe State Priſons are in- 
finitely more rigorous than others, does 
it follow that the plunder eommitted in 
them ſhould be more exceſſive, much more 

_ palpable, 


108 oN LETTRES DE CACHET 

palpable, authorized, and even without 
a remedy? Pecauſe' their wretched in- 
habitants are infinitely more unfortu- 
nate than other priſoners, '- muſt they 
be infinitely worſe fed? | Becauſe theſe: 
priſons are under the immediate inſpec- 


tion of the Miniſters,” and in their very 


neighbourhood, muſt they be worſe, ma- 
naged, and conceal the moſt ſhameful 
pillage? Becauſe the keepers: of theſe 


borrowful abodes are gaolers in laced, 


cCloaths, are they ſuperior to all decency, 
all order, and all cenſure? Becauſe 
they receive enormous emoluments, are 
they to be permitted enormous robberies? 
Their brevet then is an indefinite letter 
of favour! Their prerogative a patro- 
nized monopoly; and the authority with 
which they are entruſted; an excluſive 
Privilege of ec r with im- 
punit / 

If a private contractor, willy de- 
tached from the interior adminiſtration - 

of State Priſons, were employed to fur- 
niſh them with neceflaries, he would be 
a watched by the Commyghdant, 
| | loudly 
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loudly complained of by his ſubalterns, 
boldly purſued by the priſoners, and the 
King would pay leſs for having them 
well fed; for the advantage a victualler 
would find in the certain and daily con- 
ſumption of a conſiderable quantity of 
articles is evident, and how much bet= 
ter he could afford to ſupply them than 
a man who is a ſtranger to the buſineſs. 
But Secrefy. What! ſtill this terrible 
word Secresy? Let it not faſcinate 
your fight ; or rather let in not ſerve as 
a pretext. Let us reaſon, and we ſhall 
ſee how my propoſed arrangement milt. 
tates with ſecreſy. 
Cannot a victualler provide fo many 
dinners and ſuppers every day without 
knowing who they are for? Is not M. 
de Rougemont's cook already in the im- 
portant ſecret of the number of portions 
conſumed daily in the Dungeon? Does 
not the baker know how many loaves 
he delivers? The ſhoemaker how many 
pair of ſhoes? The waſherwoman how 
much linen ſhe receives, each parcel of 
which is numbered as the chambers, 
which 
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which furniſhes a ſtate of the number 
which are occupied? Are theſe perſons 
of the ſame texture with the reſt of man- 
kind, or are they - framed expreſsly for 
the $SzCRET, becauſe M. de Rougemont 
has ſeleted them? One would be apt 
to imagine, indeed, that his favourites 
and ſervants are of a privileged race of 
mortals; for he has obtained the poſ- 


| ſeflion of a garden of fifty-two arpents, 


under the pretext that the King's gar- 
dener had, or might have, converſations 
with. certain priſoners. But do not think 
this garden has become uncultivated 
fince he had it in his hands (e). He 
keeps five labourers in it, men and wo- 
men; but they are in his pay, and con- 
ſequently deaf, dumb, and incorrupti- 


ble. I do not know whether M. de 
Rougemont be poſſeſſed by the Damon of 


Propriety, ſo as to believe it; but I flat- 
ter myſelf that every body elſe will find 
the pretext only ſpecious and convenient, 


(e) Since this was written, a part of this garden. 


was taken from M. de Rougemont in 1779 ; but he 
has ſtill twenty arpents of it. 
| ex MN „ and 
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and will agree with me that the ſame ſe- 


cret may be ſafely entruſted with other 
workmen, that can be kept by thoſe of 


the Commandant. 


In vain do you revolve it in your 


mind in every ſenſe. The ſecret de- 
-pends, and always will depend, on the 


.turnkeys. If they are inclined, if they 


dare to betray it, they can do it every 
moment, , becauſe they neceſiarily have 


the opportunity of ſeeing the priſoner, 


without a witneſs, and of going out. 


In vain are they prohibited by a ridicu- 
lous mummery from talking with the 


priſoners on other ſubjects than their 
wants, and from naming them but by 


the number of their apartments : if they 
can make themſelves dumb, they cannot 


make themſelves deaf, and they maſt 


know the name, and perhaps the affairs, 


of every perſon under their care. If | 
you had any priſoners of real impor- 


tance, and with reſpect to whom ſecreſy 
were really eſſential, you will not truſt 
them to mercenaries ſo ill paid, who, 
beſides wo limited in their am- 

| bition, 
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bition, their deſires, and their wants, 
are in general the moſt incorruptible. If 
you truſt them, they would be gained; 
others will be ſo likewiſe; and you well 
know, that you were, that you are, and 
that you will always be ſo in ſuch caſes, 
It may be ſuppoſed that I do not ſpeak 
of the preſent time, even if I knew any 
ſuch inſtances ; but read the memoirs af 
Cardinal de Retz, of Foly, of La Porte, 
of Madame de Staal, and many others. 
You will ſee that La Porte, the princi- 
pal organ of the correſpondencies of Ann 
of Auſtria, kept always in fight at the 
Baſtile, perſecuted by the active and im- 
placable Richelieu, carried on a literary 
"intercourſe with the Queen, who was 
© | herſelf a priſoner /. You will fee 


that 


0 The Commander de Jars Priſoner at the 
Hatſtile, apprized by the intervention of Madame de 
Villarceaux, employed by Madame de Hautefort, who 
was devoted to the Queen, gained the valet of ano- 
ther priſoner, named the Abbe de Trois, who in pre- 
ſence even of a centinel, chooſing his moment, com- 

municated with other priſoners lodged above de la 
Porte. They made a hole in their floor, through 


| which 
1 5 


An D STATE PRISONS. 113 | 
that the Duke de Beaufort eſcaped from 


Vincennes by the aſſiſtance of a, man 
placed about his perſon by his enemies. 
You will ſee that the ſavage du Bar, the 
Rougemont of his time, who kept the 
Great Conde, the Prince de Conti, and 
M. de. Longueville, was every day de- 
ceived z that his ſervants were made uſe 
of, and even himſelf, to paſs the cor- 
reſpondence of the priſoners in bottles 
with falſe bottoms, in hollow crown 
\ pieces, and in à hundred different ways. 
. You will ſee what could be effected by 
. the addreſs of Montreuil, the ſimple ſe- 
eretary of the Prince de Conti. We 
N « wrote to them, ſays the Cardinal de 
; Retz; they anſwered us; and the in- 
> % tercourſe between Paris and Lyons 
t « wag never better ordered. Bar, their 


which they paſſed all the letters from without, by a 
thread to La Porte, and every thing neceſſary for him 
to anſwer with, whilſt the ſoldier ſlept, &c. This 
intrigue perhaps faved Ann of Auſtria from being re- 
pudiated, or at leaſt from being ſent back to Spain 
by Louis XIII. by furniſhing her with the means of 
combining her meaſures with the faithful La Porte. 
{See his Memoirs, p. 121 to 201.) 


Yor. II. | fob 4 keeper, 
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_ keeper, was a man of little under- 
1 ſtanding. Heſides, the cunningeſt a- 
e mong/tithem'are decerved by us.” And 
in another place, ſpeaking of his own 
confinement, during which he was al- 
ways kept n gt, My friends wrote 
to me regularly twice a week. Not- 
'«-withſtanding the change of three ex- 


r empts and of twenty four gardes de 


% !eofps, who ſucceeded each other in 
e the ſpace of fifteen months, my inter- 


e courſe was never interrupted.— I am 


aware that you diminiſh the means of 
corruption by depriving the priſoners of all 
communication between them and their 
guards, and that at preſent the turnkey 


-muſt be ' gained, or all correſpondence 


.. *be renounced without the priſon. But 
ſtill there is only this man to gain; and 
. wherever deſpotiſm reigns, gold will be 


_ eſteemed above every thing, as the pri- 


n -mobile, and the moſt indepchdent 
N enjoyments; and wherever gold is 


of 


thus held in eſtimation, there will be 
Sound corrupters and corrupted. Mo- 
derate then your fruitleſs anxieties. The 
ſecret being at the diſpoſal of the turn- 

keys, 
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keys, what ſignifies it whether they go 
for the priſoners food to the kitchen of 
M. de Rougemont, or to that of a ViC> 
tualler ? The eſtabliſhment of a contract 
therefore for their victuals makes no 
change whatever i in the meaſures taken to 
preſerve the ſecret, and it obyiates almoſt | 
every abule. 

Do you dare to confeſs, . after, the. fore- 
going remarks, that you grant the Com- 
mandants of State [Priſons the privilege 
of feeding the inhabitants, in, order 


to intereſt their vigilance, by renderin 8 


their places more lucrative; and that 
this fatal SBcReT, which coſts the King 
ſo dear, and the priſoners ſtill more 


dearly, may be inviolably kept? Beware 


how you make. ſo dreadful an avowal; 
for it renders you the accomplice of all 
the iniguities I have laid open. — But 


what! muſt your ſubſtitutes have. ſo 


muh money to do their duty? Alas! 


their underlings expoſed . to, ſuch diffi- 


culties, fatigues, and anxieties, receive 
ſix hundred livres as a compenſation for 
fo bad a way. of life, and keep, this fame 


* I 2 9 ſecret 
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ſecret for ſo moderate a ſum! They 
would be plunged into the bottom of 
the ditch were they convicted of betray- 
ing it! They have all the trouble; they 
run the greateſt riſks; they ought, conſi- 
dering their very moderate income, to be 
leſs ſcrupulous, and more intereſted, and 


ſix hundred livres is the price of their 


diſcretion, while that of their Chief is 
eſtimated at forty thouſand !—Surely the 
tarif is unequal !-Do you think then 
that the ten thouſand livres ſalary of this 
command, which requires only reſi- 
dence, would induce nobody to accept 
it? Every man a little ſtraightened, who 
likes money better than the exerciſe 
of compaſſion and ſenſibility, will be 
tempted by it; and thoſe vacant places 
forrſuppoſed priſoners, which do not a- 
mount to lefs' than two hundred and ſe- 
venty-four Louis, may be left to the 
Commandant, if you wiſh to enrich 
him. Believe me, few men will deſpiſe 
eighteen thouſand livres a year. You 
may even pick and chooſe amongſt the 
moſt illuſtrious Chevatrers d Induſtrie, 

Oy: | the 
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the people of quality in pay, ſhould they 
even ſell the place the next day; and 
the patrons and patroneſſes of the court 
will ſtilk find more than one candidate, 
who will pay them well for their inte- 
reſt to obtain' an employment reduced 
even to ſuch a revenue, + 
But if by an obſtinate and puerile at- 
tachment to received prejudices, or from 
reaſons of which I am ignorant, and 
which I do not' with to divine, the go- 
vernment will perſevere in the eſtabliſhed 
order, or rather diſorder, let there be at 
leaſt a Fort-Major appointed, who may 
bear . witneſs between the Commandant 
and the priſoner, and form a counter- 
poiſe to the deſpotiſm of a ſole and ab- 
ſolute maſter. This practice, conform- 
able to order, preſcribed by reaſon, alike 
juſt, neceſſary, and indiſpenſible, -ac- 
tually exiſts at the Baſtile, and in all the 
other priſons, We have ſeen by what 
manceuvres M. de Rougemont has ſhaken 
off the yoke. But obſerve, that if the 
Major you ſhould appoint be not inde- 
pendent enough to ſpeak the truth, ho- 
I 3 nelh 
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neſt enough to be incorrüptible, in ſuf- 
ficient eſtimation with yu to dare to 
expreſs his ſentim̃ents, it Will only be'a 
freſh inconvenience, which, inſtead of re- 
medyin fg, will aggravate all the reſt; for 
his filence will be interpreted in favour 
of the Commandant. Perhaps even a 
fatal and treacherous colluſion may fill 
the meaſure of the priſoner's $ ig nphrs 
who will then have two parties, t | 
accuſers, two tyrants inſtead' of one, Al 
Who will then be obliged to ſupport, by 
means of ſome new Economical. reform, 
what it will coft the Commandant to 
gain his colleague. 
Muff we reckon then upon an inflexi- 
ble difintereſtedneſs, as if daily expe- 
rience did not teach us how rare a qua- 
lity that is? Vigilance may be pur- 
chaſed, perhaps even fidelity, to a cer- 
tain point; courage too may be pur- 
chaſed, and the lives of men; but ne- 
ver were: the virtues to be fold. Why 
then make the good order of an admi- 
niſtration depend « on the virtues of the 
Ft ter * by infallible pre- 


cautions 
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cautions we can prevent the effects of 
his corruption? The ſame Commandant 


will be honeſt, when he has no pecu- 


niary intereſt to oppoſe to the welfare of 
his priſoners; who on the contrary will 
not fail to oppreſs them when His per- 


ſecutions become lucrative. We ſee few 


monſters who do evil for the ſake of do- 
ing it. (Scarcely are there any ſavage 
beaſts Who kill for the pleaſure of de- 
ſtruction.) But there are ſtill fewer 
men, perhaps, capable of ſhutting their 
cars to the voice of avarice, when they 
can obey its call and liſten- to its ſuggeſ- 
tions with impunity. . There are, ſays 
Seneca (g), ſome profeſſions hurtful to honeſt, 
but wavering mmds. Alas! how few are 
otherwiſe! How few men live up to- 
their principles, and thus eſcape from 
temptations At may be ſaid in general 


of us all, there is leſs to fear from hatred 


than eovetouſneſs. 1 do not aſſert that the = 
Commandants of priſons will frequently 

abuſe the opportunities of their ſituation 
to ſuch an exceſs as M. de Rougemont. 


2) Ep. 244---14- 
14 | No: 
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No: he muſt have a triple-coated heart 
of braſs to conduct himſelf as he does; 
his genuine motto is, 1//; Robur, & & 
triplex circa pettus (/. God forbid I 


ſhould ſuſpect any man of ſuch ſeverity, 
of ſuch wretched cruelties, unleſs I were 


convinced of it by my own eyes, or by 
irreproachable evidence. But an abuſe 


may ſtill be onerous, without being ex- 
ceſſive; and I'belieye that the tempta-- 


tion is too ſtrong for the general run of 


mankind. Unqueſtionahly in all mat- 
ters of adminiſtration it is chimerical ta. 


look for a platonic perfection; that is, 


to the diſhonour of our ſpecies, become 


a truly romantic expectation. But it is 


for this very reaſon that a leſs extenſive, 


career ſhould be given to the arbitrary 


will of ſubalterns; and that the theory 
of, eyery inſtitution ſhould be more ri- 


gorouſly weighed in the ba ance of e- 


quity ; for it is but too certain that hu- | 
man paſſions will deyiate widely from 


principle, in practice. —A beautiful and 
ſtriking leſſon ! Deſpotiſm is obliged to 
% Perhaps this may be better, Per incertum ſlo- 


lidior an vanior. 


preſcribe 
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preſcribe limits to itſelf, to effect order 
in its own works! In the midſt of thoſe 
dungeons where it ſtretches out its iron 
ſceptre, it dares not abandon every thing 
to the arbitrary will of one man, with- 
out conſenting to become the accomplice 
of his crimes ! 

The eſtabliſhment of a victualler for 
the ſupplying State Priſons has this ad- 
vantage, that his obligations may be ac- 
eurately defined, and a legal engagement 
be contracted,. It is eaſy, it is neceſſary 
to preſcribe to him the nature, the quan- 
tity, and the quality of the food he is to 
furniſh, all of which conſtitute a part of 
the agreement with him. The title of 
Commandant, ſo ſonorous in the mouth of 
M. de Rougemont, ſeems to exclude 
ſuch details, or at leaſt to render them 
more difficult of diſcuſſion; for men ſe- 
parate in every thing the word from the 
thing; and even he who does no other 
than the duties of a victualler and gaoler, 
would be highly offended if one ſhould 
preſume to beſtow on him that name, 
or place him on ſuch a footing. 


A Vice 


A 
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A uictualler may poſſibly intereſt ſe- 


veral perſons in tolerating his negligen- 


ces; but one alone will at all times be 
ſufficient to accuſe, and to convict him. 


Phe priſoners will neither fear his per- 


ſecutions, his favour, nor his calumnies: 
the truth will be more roundly told, as 


there will be leſs intereſt in 5 m8 or 


concealing it. 
This principal ſource of the vexations 


| practiſed in State Priſons being once ex- 


hauſted, the next object is that of falſe 


reports, which muſt be prevented even 
to the very poſſibility; for why ſhould 


not the government prevent the evil, ra- 
ther than reſerve to itſelf the remedy; 
and by that expoſe itſelf to be ignorant 
of it? To take away every degree of in- 

tereſt from calumny, is to cut up by the 


roots the moſt frequent ſource of calum- 


nies. The Commandant muſt be poſ- 
ſeſled of the blackeſt malignity to be 


ſuppoſed capable of gratuitoully endea- 


vouring to injure his priſoners, and the 


heart tevolts at the ſuſpicion. As 


. every y thing however is poſſible, as tho 


humour 


— 
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humour of a priſoner may make him 
ſour,” and His gaoler be irritated in con- 
ſequenee;* as prtjudices, falſe opinions, 
reſentment, and vengearice, may he the 
reſult,” it is juſt and neceſſary that the 
ptiſbner ſhould" have the means of ap- 
pealing. It is enough; alas! it is too 
much for him to be depribed of the pri- 
vilege of being confronted with the per- 
, fon whoſe accufation has plunged him 
into this Pungeon, without leaving him 
deſtitute of every means of defence. Tt 
were the height of cruelty to allow new 
griefs to be falſely and with impunity 
accumulated on his head, and new bar- 
riers to be raifed, without his know- 
ledge, between him and his liberty.. He 
ought at leaſt to reckon himſelf ſecure 
againſt traducers, and that the regula- 
rity of his preſent conduct, which can- 
not be impeached, may be permitted to 
belie the aſſertions of his enemies, or 
expiate his paſt errors. The Comman- 
dant who is his keeper, is a man like 
Himſelf; he may become his adverſary; 
he ought only to be his witneſs; a third 

perſon 


a 
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perſon ſhould judge between them ; it 
is neceſſary, therefore, that the priſoner 
ſhould have the free power of complaint. 
It is ſtill diſadvantageous enough. for 
him, that his ſituation renders. him ſuſ- 
pected ; that he can only write, whilſt 
his adverſary ſpeaks. Let his letters at 
leaſt come ſafely to hand; and let there 
be no means of with-holding, of alter- 
ing, or retarding them, What right 
has a Commandant to ſee what a pri- 
ſoner writes to the Lieutenant of the Po- 
lice, or the Miniſter ? What can be the 
motive of his curioſity? The apprehen- 
henſion, doubtleſs, of the complaint be- 
ing. againſt him, Why that apprehen- 
fion if his conſcience be clear? He who 
| wwalketh with fmplicity, walketh confi. 
dently. The Commandant cannot be a- 
fraid of being judged without being 
heard; the charges will reach him, his 
juſtification will be clear, eaſy, and fa- 
yourably liſtened ta; for every preſump- . 
tion will be in his favour. In this, as in 
all the reſt, it may be truly faid,— 
Every 


| 
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Every one that doeth evil hateth the light, 
left: bis deeds ſhould be made manifeſt (i). 
The Commandant of a State Priſon 
has not the right to know the affairs of 
the priſoners. It is a mark of conde- 
ſcenſion, when they chooſe to commu- 
nicate them to him: and for this confi- 
dence they meet with a fingular recom- 
penſe! Their complaints are limit- 
ed and retarded as much as poflible. 
Pernicious abuſe! Odious iniquity !— 
Does not a perſon who has a. law ſuit 
write as often as he pleaſes to his judge, 
to his reporter? Well! the judge of a 
State Priſoner is the Miniſter; his re- 
porter, the Lieutenant of Police. Such 
a judicature ariſes from the law of the 
ſtrongeſt. Every opportunity to in- 
voke their juſtice, their clemency, or 
their pity, ought to be open to him. 
It is neceſſary therefore that the turn- 
keys ſhould have the permiſſion, nay the 
expreſs order, to ſupply him on demand 


(i) John, chap. iii. v. 20. 
with 
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with paper to write to the Miniſter, or to 

che King's Commiſſioner. for the degart- 

ment of, State Priſons, and to ſeal. imme- 

. aJiately, thoſe letters the contents of, which 

Fand he held feel. They ſhould. not 

a even paſs through the hands of the Com- 

| .mandant,. but be put into a, box (4). ap- 

_Propriated. to that purpoſe, to be emptied 

every day by a perſon appointed to 

| the. office, and Carried by bim to the 
Police. 

It is equally J and abſurd alſo 
ſor a turnkey to be under the ,yeceſlity 
taſking, M. de Rougemont, in the name 
of the priſoner, for the paper to write 

0 M. de Raugemant, who does not feel 
that beſides. the loſs of time, this puts 
the priſoner at the mercy of his guard. 
The Commandant ſeldom mounts to the 
Hunggon, and the wretch who groans 

there does not ſce him three times a year. 
5 any body aſks for him, Wo DSS | 


= This 3 is, as 1 am told, the practice at the 
BaſtileQ. | 


What! 
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What! one would imagine that à Comman- 
dant is obliged to ſubmit to the caprices of 
bis (priſoners. I ſhall g9-wwben I think 
proper, —He' forgets: that it is his trade 
to provide for the wants, and attend 


to the complaints and the juſt demands 
of thoſe priſoners whom he treats fo diſ- 


dainfully: he forgets that if. they are 
not his livelihood, they form at leaſt 
the principal part of his fortune. Did 
he but reflect that when one accepts 
an employment, it is not enough to 
collect the emoluments of it, he would 
be convinced that the priſoners have 
claims upon him, in ſpite of his dig- 
nity of Commandant. A very honour- 
able dignity truly, that of a Gaoler by 
brevet !\—Tyz Lions, ſaid Diogenes, 
ARE LESS THE SLAVES OF THOSE WHO 
FEED THEM, THAN THE LATTER 
ARE THE SERVANTS OF TAE LIONS. 
But what is the reſult of this oſtenta- 
tion of the Commandant? That if a 
priſoner has any complaints to make, 
it depends upon a turnkey to tell his 

'S Chiet, 


by 


A 
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Chief. or not, that a priſoner is des 


ſubaltern, like the maſter gaoler, may, 
when he -pleaſes, reduce his flock to 
filence. I do not fay that this does, 
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co NCLUSIO N. 
ENOUOEH has been ſaid, unqueſtions 
ably, to convince every man Who reads 
without prej judice, of the neceſlity of re- 
medying the abuſes which prevail in 


this houſe. It encloſes torments with- 
out number; it reſounds with the fighs 


of, deſpair, and black melancholy is its 


perpetual inhabitant. But why not ba- 
niſh, from it thoſe ſorrows which are 
not inſeparable. even, from 1 that ſituation ? 
Why permit ſo, many, barbarous contra - 


dictions, ſo many cruel privations, in 
matters equally indifferent to the ſecu- 


curity of the priſon, and the motive of 
the impriſonment Since the illuſions 


of ſelf- love, the prej judices of education, 
th2 tyranny of - cuſtom, the too- capti · 


vating temptations of arbitrary power, 


the ercgſſiue ignorance & Prinees, - the paſ- 


Vor. . l ſions 
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ſions of their Miniſters, leave no room 
to hope that the law will become the 
expfeſſion of the common conſent, and 
the ſovereign of Kings, inſtead of Kings 
being the tyrants of the law, by which, 
| nevertheleſs, and by which alone, they 
are Kings; ſince it is next to impoſhble 
that Sovertigns ſhould conſent to limit 
thoſe pretogatives which their agents 
have ſo much intereſt, or rather which 
they alone have any intereſt in ſupport- 
ing; it is certainly neceſſary that the 
authority of their greedy ſubalterns, at 
leaſt, ſhould be looked after and re- 
ſtrained. 

They hs think beth, and * 
are of opinion that a Lettre de Cachet, 
like Pandora's box, ought to contain 
every evil, ſo that in opening it they | 
may all alight on the object of the pro- 
ſcription, would not change it were I 
for ever to multiply reaſonings and facts; 
for there is no method of convincing 
the man who denies a felf- evident Pro- 
. poſition. 

I am far from accuſing or ſuſpecting 


| ſuperior was pleaſed to intereſt himſelf 
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the government of an uſeleſs and bar- 
therefore, that this ſtrong, but accurate 
expoſition, of the malverſations exerciſed 
in the Dungeon of Vincennes, will pro- 
duce a ſalutary effect. I call honour to 
witneſs than I have not hazafded a fin- 
gle fact; that every thing contained in 
my narrative is ſtrictly conformable to 
truth ; that no detail is either exagge- 
rated, or miſrepreſented by me; that I 
have reckoned my own perſonal ſuffer- 


ugs as nothing, which were perhaps 


more tolerable than thoſe of any other, 
whether from the moderation with which 


I bore them, or from my conſtant at- 


tention not to give the {lighteſt pretext 
for complaint; whether from a ſort of 


fear with which my veracity inſpired 
M. de Rougemont, or from his thinking 
he perceived how much his immediate 


in my behalf. This work will not ap- 
pear until the epocha of my liberty, or 
after my death. All perſonal intereſt 
will then have * but I 0d 
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think it a duty I owe the unfortunate. * 
may leave in theſe ahodes of ſorrow; not 
one of whom I am acquainted with, to 

recount what paſſes in them. If I be- 
gin writing it here, it is: becauſe I am 
apprehenſive of loſing my ſight; and, 
likewiſe; that ho detail may eſoape me. 
I: ſhall-not? addreſs it to the Miniſter; 
who reads nothing. My intention is to 
publiſh *, or leave the care of it to that 
tender and generous mind, which par- 
takes of my ſenſibility and reſolution; 
and which feels my-rſorrows more than 
all thoſe I have occaſioned her's. Pri- 
vate memorials buried in: public offices 


 afe caſily loſt, and ſtill more eaſily for- 


gotten; whereas the public opinion, 
ſooner or later, cannot fail of having 
great influence Ita is that, therefore, 


Which I ſhall' ſtrive to fix: If I looked 


for vengeance, this is certainly not the 
n I Hon but IJ am in- 
$ oa lee d il tiddod vm gi 

* 10 is neceſſary to en Engliſh reader, that 
this w ork was publiſhed, ſoon after the Count de Mi- 
5 bean left priſon,” and under the title of « a*P; efthumous 
Wirk, and is a ways fold cländeſtinel r. 
Rau? L. 4 _ cxpable 


Sat 


a (a), 
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capable of ſo unworthy a delire; which 
levels the offended with the offender (a), 
and never ſprung up in a mind truly na- 
ble. But who can think himſelf of- 
fended by a man whom he, deſpiſes as the 
moſt ahject being? It cannot be ima- 
gined that I derive any vanity from ſo 
inconſiderable an undertaking. Its exe- 
cution is very much beneath my ſubject 
and my views. Perhaps too in the days 
of my proſperity my imagination was 
more ardent and productive, and my 


ſtile caſier and more energetic; it is cruel 


to ſurvive one's ſelf at eight and twenty 


years. ꝙ age; but if misfortune elevates 


ſtrong minds, it repels genius. For ſe- 
ven years A have I been e 
Chi ſarai eapace 4 | oY 
D un fi baſſs defia, che rene * 
e 
( (Clemenza di Tito, . vii. att. 1. 
Pr laid, —— Minuti 2 
8 emper o& infirms ot anum:, exigaique voluptas 
Li. | (Sat. 13.) 
And Addon has improved upon this thought. 


A coward may fight, ſays he, a coward may conguer; 
but a couuurd can never, par ums. 
öde 150 K 3 . ruffled 


* 
2 
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ruffled by all forts of misfortunes, a vie 


tim to anxiety and chagrin; free from 
remorſe, but overwhelmed with ſorrows 
for what is paſt. I have been ill theſe 
ten months, and 'entornbed fifteen in the 

moſt rigid ſolitude. The vigaur of the 


underſtanding may be altered by ſuch 


_ ſevere proofs. No matter: zeal impoſes 
flence on felf-love, and my fole . 
ö is UTILITY, 


It is a ſtrong ſymptom of erritude 


and corruption, when People have na 


longer the courage, or even the idea of 
applauding thoſe who dare to diſcuſs 
their rights, and to defend them; and 
When the ſpirit of flavery has ſo deeply 


taken root as that they really regard 
thoſe who reſiſt it, and diſplay other prin- 
cCiples, as MabuagN. This fort of 5 


will not be very common under ſuch cir- 
cumſtances; far what encouragement re- 


mains to thoſe who poſſeſs upright in- 
tentions and patriotic ſentiments, when 
- ſo far from being ſure of the public ap- 
i probation, they are as likely to be con- 


demned by their fellow citizens as to be 


_ 


* 
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gerſecuted by the government? Taere 
remains none for them, if their great- 
neſs of mind does not furniſh them an 
ample recompence in the ſatisfaction 
and content of their own conſcience; 
that hidden comforter, which cries louder 
than the multitude and fame, and which, 
without counting ſuſfrages, alone predomi- 
nates over all opinions (b). There re- 
mains none, if they know. not how to 
ſay with two great men of antiquity, — 

Try your menaces of death and exile on 
thoſe you are able to terrify ; on the ſlave 


of forqune who makes his hopes, bis mea- 
ſures, his thoughts, depend on ber; but as 
Er me, 1 ſhall recerve every thing the in- 
gratitude of my country prepares for me, 
without refiſtance, nay, even without re- 
luctance.— TAE TYRANT WILL MAKE 


THEM LEAD. ME, WHITHER ? 
WHITHER I GO (c). | 


00) Senec. de benef. I. iv. 21. 
(e) Cui fpes omms & ratio & cagitatis * er 
fortuna.--- Cum tu haminem terreto fi quem eris nact us, 
tis mortis aut exilii minis. Mihi vero quidgud' acci- 


&erit in tam ingrata tivitate ne recuſanti quidem eve- 


merit; non made non repugnanti. (Cic. p.) 


n I hall 


” 8 „ „ "== 
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I ſhall not examine, if in our politk 
cal maladies ſuch ſymptoms may be met 


With as I have been deſcribing ; but 1 


fay : Lbs: | 
If men in a ſuperior ſtation have no 
deſire to know the truth, or are afraid 
of it, this publieation will be of little 
uſe, becauſe I plead againſt them at their 
_ own tribunal, and they are certainly bet- 
ter acquainted with their real intentions 


than myſelf. What objections can they 5 


have, however, to anſwer a man totally 
diſintereſted, ſince he will no longer be 
under the dominion of him whoſe ty- 
ranny is the ſubſect of diſcuſſion, when 
he ſhall unveil his baſe barbarities? Net 
to reſtrain them when known, is to au- 


thorize them. However this may be, | 


'T ſhall have the hope at leaſt of opening 
the eyes of ſome parents and relations 
who are prejudiced, rather than inhn- 

n. If I ſhould touch their feelings 


ſor the fate of thoſe unhappy perſons, . 
whoſe misfortunes I ſo long have ſhared, 


the memory of my ſufferings will be leſs 
bitter. Should 1 »congribute to reſtore 


his 


er - 
= 


447 


"AND" STATE" AR180NS/- 137 


is liberty to only one of them, I ſhould 
look with a ſerene aſpect on the riſks I 
probably may run in propagating theſe 
hardy truths. But what merit is there 
in doing good without danger ? I do not 
publiſh my -name, becauſe that frank- 


neſs is unneceſſary, as it would be im- 


prudent; but the man whom I deliver 


over to the indighation of his fellow-ci- 


tizens will infallibly recognize me. I 


have laviſhed in every page what may 
reveal me to his eyes. He has then a 
very ſimple and honourable method of 
exculpating and avenging himſelf, by 
LEGALLY" repelling my accuſations, 
which he no doubt will ſtile calum- 
nies. © Then will I appear in open day, 
ready to ſubmit my conduct, my prin- 


ciples, my work, and the proofs of my 
aſſertions, to the Magiſtrates appointed 


to diſtribute juſtice, to repreſs calumny, 
to puniſh the ag ee and to brand 


bel.. . 
After this wlerun Aale 1 think | 


myſelf juſtified from the imputation of 
making an anonymous attack, and 1 


f L 5 have 


* 
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have no more to ſay to M. de Rouge» 
mont. If he be filent, he pleads guilty : 
if he defends himſelf only to the Miniſters, 
he will brave the opinion of the publick, 
the ſole judge of honour and procecd- 
ings; he will add to his faults, and to 
his ignominy. If he obtains from the 
eomplaiſance of ſome man in place. an 
apology, with which he will not fail to 
| Joad the Gazettes and the Journals, he 
will ſtill more ſtrongly prove that he is 
obliged to ſhield himfelf from the truth. 
When one deſcends into the arena, it is 
to combat there with equal arms: I at- 
tack him in the face of the nation: 
let him defend himſelf before it; we all 

reſpect authority; but that very reſpect 
teaches us that Miniſters are too often 


But let us leave this man, on whoſe 
front I do not flatter myſalf with having 


excited a ſingle bluſh. No! I know 
him too well, to ſuppoſe that ſhame. has 
ever wounded his conſcience, which has 
been long call 


LY "= ” 4 — 


Ous. Perhaps his bre- 


* 


deceived, and that Truth is the daughter 


3 thren, . 


* 
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cence that drew tears from this Satellite 
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thren, however, on viewing this hide- 


dus picture, may be afraid of aſſimi- 
lating themſelves with him: poſſibly 
they may loudly condemn thoſe indig- 
nities of which he gives them the ex- 
ample, and that is à tacit engagement 
not to become guilty of the fame. Per- 
haps on a private ſel Cexamination they 
will do juſtice to chermſtlves, by diſoo- 
vering ſome ſeeds of the iniquities I have 
been unveiling, in their own conduct, and 


_ reſpect for mankind may be ſucceſsfully 


oppoſed to the extremes of avarice.— 
The gaoler who preſented the hemlock 
to the greateſt of the Greeks, turned 
alidde his head and wept. Was it the 
magnanimity of the philoſopher, or the 
ſpectacle of ſuffering” and patient inno- 


of tyranny ? No; fuch exalted virtues 
were not within his reach, and the or- 
der of their maſters is in the eyes of 
ſuch mercenaries the characteriſtic of 
crime or innocence. It was the pity 


natural to human beings at the ſight of 
an unhappy ſellow- creature which ac- 
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tuated him. ee, * Socrates, - the 
good heart of that, man. Since I have 
been in priſon, be has come often to ſee me, 
be is worth all the ret. O ye] who ac- 
cept without ſhuddering a ſinular em- 
ployment, obey your principals; but 
mix not your cruelties with theirs; do 
not always ſuppreſs nature: cringe, ſince 
you are lende mereiful. ſince you 
are men. 11 1 
And you, 0 my wn! — 1 have 
not embraced ſince the time of your 
cradle, you Whoſe agonizing lips I 
bathed with tears on the very day I was 
depriyed of freedom, and with an af- 
flicted heart which annpunced to me 
that I ſhould behold you no more ;. I 
have few claims upon your tenderneſs, 
ſince I have accom pliſhed nothing either 
for: out education, or your happineſs. 
They have torn from me thoſe, ſweet 


enjoyments: you do not know, there - 
foreg whether I ſhould have been a good 


father. No matter; you owe it to 
yourſelf, you owe it to your children, to 

reſpect: my ., When you ſhall 

Baba e 


a= _—Y _— lhak 1M dio 


— 


* 
— 
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read this, I ſhall probably be no more; 
but you will find in this work what 
was eſtimable about me: my love for 


truth and juſtice: my hatred of adula- 


tion and of tyranny. O my child! be- 


ware of your father's faults, and let his 


errors ſerve as a leſſon to you: beware 
of the exceſſes of that ardent fenfibilityy 
which conſtituted his happineſs, but 
alſo his misfortune, and which he has 
perhaps implanted in your blood. But 
imitate his courage: vow an eternal war 
with deſpotiſm. Ah! if you can ever 
be capable of keeping terms with it, of 
flattering, of invoking it, or of ſerving 
it, may Death abridge your early age! 
—Ves, it is with a firm voice J offer 
up this dreadful wiſh.— My ſon! love 
your duties; love your fellow citizens; 
love your {cllow-creatures : love, if you, 
wiſh to be beloved. This is the only 
ſentiment which renders man capable of 
true and laſting happineſs: it is the an- 
tidote of the deſtructive paſſions, and 


the only n, againſt the chagrin of 
ſeeing one's ſelf periſh under the ſtrokes 


— 


C 1004 * of 
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of time. As it neceſſary to make | the 
love of thoſe, to whom we have given 
life, a precept? Elevats them by the 
attraction of ſentiment, if you with their 
foul to be in uniſon with yours. Learn, 
my ſon, and never forget, that you have 
no other claim on them, but in pro- 
portion to your duties, and the manner 
in which you ſhall perform them; that 
you would be an unnatural monſter, were 
vou more ſevere towards them than the 
laws,” and that the laws in every caſe 
prohibit arbitrary orders. Know, in 
happineſs, you muſt ſtudy their s, and 
_> iq happy . yon fas 


- {@) == was no longer — child, „ I deſtined 
this work for him ! And I did not know it! And the 


ut news J had of my fon, was of his death? © 


PROOFS 


r 0 
AND 
XP LANAT ION. 
| | — — 


Da mihi Mæoniden, et tot ci ice raſur, 


8 Ingenium tantis exoidet omne mali. ([ Ovid.) 

| 

| | 
i 


ADVERTISEMENT. © 


1 THOUGHT proper to throw the 
diſcuſſions of public right into notes at 
the end of my work, to avoid prolixity.” 
My reſearches are not near ſo compledt as 
they might be. I am without books, and 
they have only reſtored me the ſmalleſt part 
of my papers which contained the materials 
of a work, of which this ought to form, 
% to ſpeak, only a chapter, As I find, 
however, m my manuſeripts, mutilated at 
they are, pretty numerous extract: from 
the monuments of our hiftory, T ſhall give 
ſome proofs here, ſelected from a great many 
others, which eftabliſh, that the ſyſtem of 
arbitrary orders it abſolutely incompatible 
with our laws, and which will demonſtrate 
the truth of the afſertions, that may ap- 
peur to have been | hazarded in the preced-= 
ing work, to thoſe who have not made a 
profound ſtudy of our hiftory. = 
As for the rat, I loudly proteſt, re- 
Pecting the criticiſms that may be made 
on theſe notes, that I do noe look port them 
Vor. II. L y as 
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as neceſſary to maintain my principles. I 
am aware that, in this | fort of diſcuſſion, 
one quotation may be oppoſed to another ; 
that every. old title may be gainſayed, at 
| haſt in its "interpretations; that ancient 


 - uſages: are aims always ſo confuſedly de- 
uud, that it it impoſſible to found an ir- 
refutable ſyſtem an them; but polemical. 
details ought only to hold the ſecond rank. 
in Politicł.— bil oſephick writings, (i 4 


may be allowed the expreſſion) and the 
principles of natura! lau, fland the. fare- 


moſs. A nation will never have the leſs 


| right to a able and regular libefty, ler 
ber public. right, be ever fo dgfective, or mu- 
tilated, or were it even annihilated; for na- 


tural. law is the, only law. which it is not 


3 r the . power of. man to abrogate. In ge- 
| neral, the arguments of reaſon are infi- 


niteſy ſuperior - to all other authority, and 


render . hiftorical d. ifertations, which are 


ſubject to. endleſs diſputes, uſeleſs enough in 


matters of philoſophy. or politicks. It muſt 


be allowed, that it would be very melan- 
choly for liberty and the privileges of a na- 


tion ts depend on grammatical diſcuſſions :\ 
2 ; . 


* 
ww. 


— 
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Now it tis preciſely to this, that almoſt all 


queſtions of public right are reducible 


in the laſt analyſis. Perhaps thoſe rea- 


ders, however, who chuſe to examine the 


notes, may find in ſome of them, ſomething 


more than a dry compilation. 


e de 
1 
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MIR, Mtg, 
| Lettres de Cachet are forbidden by the moſt 


ancient laws, and the 0 GIRARCes of all 
our Pi 


c Hex (Louis XIV.) was ignorant that 
* a great number of the ordinances of 
*« his predeceſſors forbid all judges to 
% pay any regard to Lettres Cloſes, or 
« Lettres de Cachet, which ſhould be 
granted in the way of juſtice.” — 

 (VelLp. 3.) 
This point of fact is inconteſtably 
proved by a multitude of ordinances. I 
have already obſerved (Note (2) of the 
Introduction) that the denomination of 
Lettres de Cachet was but modern. M. 
L 4 de 
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de Montblin fays, that this word was 
employed for the firſt time in the or- 
dinance of Orleans of 1560. 

F 8 there was no other diſtinc- 


than Lettres Patentes, Lettres 


ce or Fermets, Lettres de TFuſtice, 
and Lettres de Grace. All letters with- 
out the great ſeal were c/o/e or ſbut, and 
had a private ſeal, called Sce du Secret, 
or the Privy Seal, whic was kept by a 


Chamberlain of the King. (Montblin, 
Maximes du droit public Rranpois, tome 


I. part II. chap. 3. (2) and the En- 


cyclopedie at the word Lertres de Cachet }.. 
1 was we this privy ſeal I Tetters | 


& - 


(a) ack thee bids texts of we 1 


contained. i in the note, have been collected by M. de 


Montblin (Morimes du, Droit public Prangois). 1 


have frequently done nothing but abridge, and ar- 


range them differently. This extra&t appeared to me 3 


neceſſary to compleat this work, becaule it' ſtrikes me, 
that i in treating a ſubject, one ſhould: refer the reader 


as little as poſſible to other writers, ſince, an author 


| ſhould collect all the matter the moſt important to his 
ſubject, i in his book, without which it would not be 


worth while to take up the pen. 
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patent under the great ſeal were ſent to 


the different courts of the kingdom. 


Previous to the eſtabliſhment of par- 
liaments, conſidered as judicial bodies, 
and from the earlieſt period of our mo- 
narchy, ſeveral laws have annulled all 


acts, and all judgments founded on par- 


ticular orders. We have ſeen in the 
body of the work, chap. I. that the 
contrary opinion of M. de Monteſquieu 
was wholly unfounded, The precep- 
tions, ſubject from their nature to the 


verification of the judgss, were nearly 


what we at this day call Lettres de la. 
Chancellerie. To this the ancient re- 
cords of our hiſtory bear teſtimony, 

The objection drawn from the Abbs 


Dubos is. abſolutely untenable, and 


is founded only on unfaithful quota- 
tions. According to the Bavarian law, 
on which he reſts, he who has killed a 
man by order of the King, or of the 
Duke who commands in the province, 
is not ſought after; but the queſtion is 
reſpecting ſome one who has contrived 


the death of the Duke, and whoſe goods 


L 3 | arg 
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are for that offence in the. power of the 
Duke, << provided the crime of the culprit 
© be proved by three witneſſes, ſo that the 
ec accuſed cannot deny ® It there be 
7 only one witneſs, and the accuſed de- 
1e nies it, recourſe muſt be had to the 
Pt judgment of God i in preſence of all the 
cc people, chat no one may periſh from 
£ — 175 

ec, envy. .S7 quis contra ducem fuum 
guem rex ar dine vit in provincid illi, aut 
Populus bi. eligerit ducem de  marte ejus 


confuliatus Luerit, & exind? probatus ne- 


gare non poreſt, in ducis fit poteſtate bomo 


We & vita iis, & res ejus infiſcuntur in 
publics. . E. hoc non fit. per. occafionen 


factum; ed pro bata_ res ,expediat verita- 


tem, nec ſub uno teſte, ſed ſub tribus teſ- 
ibu Perſonis coæqualilus fit * 
8. autem unus fuerit teſtis, & ille alter 
negaverit, tunc. Det accipiant Judictum - 
exeant. in campo, et cui Deus dederit vic- 


tariam, illi credatur : & hoc in praſentt 
populo fiat,” ut per invidiam nullius pereat. 


(Lindenbrok, Codex legum Antiquarum, 


p. 406.) 
10 


a . 
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It is evident that this law is very far 
from an arbitrary order iſſued without 
any previous procedure, without the 


conviction of the culprit; a preliminary 


expreſsly required by all the texts of the 
capitularies. The reader may . conſult 
Baluſe. (Tome I. col. 718,912; tome I. 
col. 4, 6, 79, 101, 236, 269, 322, 359.) 
We, have already obſerved in the text, 
that the free genius of the Franks was 
ſo, very oppoſite to the pretended con- 
jecture of the Abbé Dubos, that this 
circumſtance alone would render it ab- 
ſurd. Their moſt authentic, and moſt f 
auguſt code, in fact, the Salic written 
law, expreſsly ſays, © That the Franks 
« ſhall be judges one of the other with 
« the Prince; and that they ſhall de- 


* cree the laws together in future, ac- 


* cording to the occaſions which ſhall 
60 preſent themſelves, whether it be 
« thought neceſſary to preſerve entire, 


'* or to reform the ancient cuſtoms 


„brought from Germany (5).”, 


(5) See Vol J. Note (I) 


The 
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4 4 The Code of the Geriiajid N by 

| Tlotarius, „ bears for its title, in the an- 
cient editions, that it has been reſolved 
by Clotarius, by his Princes or Judges, 


that is to ſay, by thirty-four Biſhops, 


thirty-four Dukes, ſeventy-two Counts, 
and even by all tbe people. 

The Bavarian Code, prepared by King 
"Thierry; reviewed by Childebert, Clo- 

- tarius, and King Dagobert, profeſſes, 


chat it is the work of the King, of his. 


Princes, and of all the Chriſtian peo- 
ple who compoſe the kin gdom of the 
Merovingians. 


Ta bot Gombette, 'or Burgundian Code, 


contains the ſignatures of thirty Counts, 
who promiſe to obſerve it, they and 
their poſterity, 

I be collection of Capitularies bears 


for title, C apitula Regum & Epi iſcopo- ö 


rum, Maxime gue Nobilium Francorum 
ammium; and they are called by the 
Kings, their work, and that of their 
truſty-ones. (Feaux.) 

Charlemagne, in ſpeaking of the Ca- 
pitularics, framed to be inſerted in the 
Salic 
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Salic, Code, ſays, that he has made them 
with the conſent of all. That of 816 
declares, . that Louis le Debonaire aſ- 
ſembled his great eccleſiaſtics, and the 
laity, to make a Capitulary for the ge- 
neral good of the church. In another, 
be deſers the deciſion until his truſty- 
ones ſhall be more numerous. Charles 
the Bald ſays, Such are the Capitwlaries | 
of our father, which the... French n 
thought proper to recugmis as lau, and 
which our. truſty ones bave reſolved in a 
general aſſembly to obſerve at all times. 

Who, will be perſuaded that a people; 
who thus made laws with their Sove- 
reign, abandoned their lives to his arbi- 
trary diſpoſal } - 

As to the acts of violence which — 
from the manners of the times, examples 
of them are without number, and the 
Abbe Dubos might have made more apt 
quotations. Why did he not alledge 
that it was by virtue of a fundamental 
law, that Childebert II. wiſhing to get 
rid of Magnovalde, murthered him, or- 


dered him to be thrown out of the win- | 
| dows 


| 
| 
| 
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dows of his palace, and ſeized upon 
his fortune? It is true that this 


Nobleman was ſeduced to Court under 


the pretext of a banquet, and that per- 


fidy ſeems to eclude the right.” But 


you will ſee that it was neceſſary to ſur- 


prize him, becauſe he was too powerful. 


Unqueſtionably, there will never ſpring 


sup any powerful ariſtocracy. in a country 


where the Sovereign can condemn the 
greateſt man in the ſtate to death, with- 
out being obliged to bring him to trial! 


Under the firſt Frank Kings, ſays 


M. de Monteſquieu, (1. xii. c. 2.) Clo- 


tarius made a law that no man ſhould 
be condemned without being heard; 


which proves a contrary practice in ſome 


particular caſes. It appears to me that 
this is puſhing the conjecture too far. 
One illegal act of violence was ſufficient 


to occaſion ſo natural a law; and it is 


very certain that the ſanguinary ſpirit of 
the Franks muſt have multiplied them 


very much. But that cannot be called 


a practice; for that ſuppoſes a cuſtom, 


at leaſt, which has the force of law; and 
that 


( 
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chat is what no perſon has ever been able 
to aſſert, in our conſtitution, of the con- 
demnation of an accuſed perſon, without 
being heard. The texts I have been 
quoting, prior to the law of Clotarius, 
ſince it is of 560, prove this invincibly. 
Reſpecting the two facts adduced by 
the Abbe Dubos in ſupport of his ſtrange 
ſyſtem, which are taken from Gregory . 
de Tours, the reader will find the moſt 
ample and moſt ſatisfactory expli- 
cation - of them in the Maximes du 


Droit Public Frangois (Tome I. part I. 


chap. 33.) 
We find in our hiſtory, at the begin- 


ning of the ſeventh century, an order 


given by Thierry, or by Brunchaut, a- 
gainſt St. Colomban, to make him quit 
his monaſtery of  Luxeuil, and to exile 
im to another place, guoaduſgue regalis 
ſententia quod voluiſgt decerneret. The 
Saint would not obey, was carried off 
by force, and returned to his monaſtery 
as ſoon as his guards were withdrawn. 
The author of the article Lettres de 

Cocbet i in the Encyeliped, (M. Boucher 
A4 Argis) 
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dArgis) has Bot failed to quote this or- 4 

der as the firſt example of Lettres de 
Cachet. It is a real mockery thus to 
abuſe words; and M. Boucher d' Argis 
had before him more generous examples 
in fome of his colleagues in this great 
| undertaking. As for the reft, the fact 
proves nothing, unleſs it be the illega- 
_ lity of the order in queſtion, fince it Was 


ſo boldly diſobeyed. 
But once more; our moſt ancient 


laws, even thoſe we call barbarous, have 
formally condemned this abuſe of au- 
thority. The text of the law of the 
Viſigoths, mentioned in the firſt volume 
of this work, page 15, (note. 2) is more 


formal and more energetic, than the 
quotation abridged in that place, for the 


fake of brevity, would ſeem. It ex- 
preſsly declares the nullity of all arbi- 
trary orders, and for the followin g rea- 
ſon: Non nunquam gravedo poteſftatis de- 
pravare ſolet juſticiam ſamctianis; quæ 
dum ſepe valet, CERTUM EST QUOD 
SPE Noc ET. (Codex legum Antiq. 


p.. 2 25), * only exempts the judges 
who 


r 


pay gp 2 
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who ſhall have executed them from all 
damages, and intereſt; Si ſe juramento 
firmaverint non ſud pravitate, fed regio 
vIgore nequiter judicaſſe. (Tbid.) * © 
The conſtitution. of Clotarius of 560 
is deciſive on this ſubject. It rejects. as 
null and uſeleſs all orders contrary to the 
laws, which may be ſurreptitiouſly- ob- 
tained from the Kings. It declares, that 
orders which are conſonant with law and * 
juſtice, cannot be deſtroyed by arbitrary 
orders, and that the latter ſhould be 
deemed null and void. Qꝝidguid legrbus 
deternitur omnibus contra impetrandi ali- 
quid licentid derogatur, quæ fi quolibet or- 
dine 1mpetrata fuerit vel obtenta, à judi- 
cibus repudiata, inanis habeatur & vacua. 
(Capitul. Baluſe, tome I. col. 7, art. 2.) 
It prohibits the condemnation of an ac- 
cuſed perſon. before he has been heard 
and convicted by a judicial procedure. 
Si quis in alquo crimine fuerit accuſatus 
non condemnatur penitus inauditus.” Sed 
i in cr:mine accuſatur & habits diſeuſſione 
fuerit fortafſe convittus, pro modo criminis- 
Jentent;am accipiat ultianis. (Art. 3.ibid.) 
| | The 
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The ſame diſpoſitions are repeated in 
| ſeveral Capitularies, ' amongſt others un- 
der-Clotarius II. whoſe reign affords a 


* fort of revolution in the hiſtory of the 
firſt race, becauſe the nation, awakened 


by the tyrannical regencies of Brune- 


( 


haut and Fredegunde, employed itſelf 


ſeriouſly in limiting the royal preroga- 
tive. | mn or 
There are frequent inſtances of vio= 
' lence in thoſe times of barbariſm ; but 
the Kings always diſavowed them. Thus 
Pepin' aſſures the people, that if they 
have any complaint to make of proceed- 
ings againſt the laws, it has neither 
been his intention nor done by his or- 
der. Explicare  debent ipſi "mijft qualiter 


domino regs didtum eſt quod multi fe com- 


plangunt legem non habere  conſervatam, 
& quia omnind voluntas regis gt unus gui 
que homo ſuam legem pleniter habeat con- 
ſervatam; & ſi alicui contra legem factum 
et, non eſt voluntas ſua nec juſſio. (Baluſe, 
Cap. tome I. col. 542.) Many ſimi- 
lar examples might be quoted. 
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In 8 56, Charles the Bald declared in 
a Capitulary addreffed to thoſe Franks 
who had abandoned him, that if they 
could prove that he had done them any 
injuſtice, or that he had cauſed any of 
them to be apprehended, he was ready. 
to repair the injury they had ſuffered, 
according to what his ſubjects might 
think proper. Si aliquis de vobis ſe recla- 
mat quod injufte alicui de vobis fecit, & ad 
rectam rationem et juſtum judicium venire 
non potuit. Aut ipſe aliquem de wvobis 
comprehendere voluit. Quia onmis quicum- 
que de vobis ad rectam rationem ad illum 
& ante ſuos fideles venire voluerit, hoc et 
concedit: & fi juſt? & rationabiliter in- 
ventum fuerit quod rectam rationem contra 
eum aliquis de vobis habuerit, cum con/ilio 
fidelium ſuorum, hoc voluntarie emendabit. 
(Ibid. tome II. col. 79.) Every body 
knows that under this ſecond race the 
royal authority was but a phantom. 
Proofs of every fort multiply in pro- 
portion as France, which never had any 
conſtitution, but frequently a good ſyſ- 
tem of adminiſtration, became acquainted 
Vor. II. M with 
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with the juriſdiction of a regular mo- 


narchy. The, ordinance of Philip le 


Bel of 1291, enjoins the judges 7o exe- 


cute the orders of the King, or to afjign 


the reaſons of 'their. refuſal to the perſon 


. who has obtained them. (Ordonnances du 
Louvre, tome I. p. 321.) The ordi- 
nance of 1 344 contains ſpirited complaints 


on the ſubje& of letters contrary. to juſ- 
tice, which were continually obtained 
ſurreptitiouſly from the Prince, and ex- 
prefſoly forbids judges to obey them, (ibid. 
tome II. p. 217) lg all letters to 
the cantrary.. 

We have ſeen in the text of this . 
that Philip de Valois was obliged to re- 


ſtrain this ſort of civil inquiſition, which 


had introduced into ſocial life an arbi- 


a trary practice, nearly ſimilar to that of 
Lettres de Cachet. 


Between Philip le Bel a Philip de 


Va alois, muſt be placed an ordinance of 


Philip: le Long, dated from St. Ger- 
main- en- Laye, in June 1316. The fol- 
lowing is the remarkable extract from 


it by Du Tillet, (Recueuil des Ordonnan- 


ces 
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ces des rois de France, titre du Grand 
Chambellan, page 293, edit. of 1602) 
who, in other reſpects, is nothing leſs 
than a courageous champion for French 
privileges. In matters of juſtice no 
tt regard is due to miſſive letters. The 
“great ſeal of the King there is neceſ— 
« ſary, not without great reaſon; for the 
% Chancellors of France, and the Mai- 
« tres des Requtes, are appointed at the 
« King's ſuit to have their eye firſt on 
« that juſtice of which the King is 
« debtor; and the next on the officers 
appointed by the provinces for. the ad- 
“ miniſtration of the ſaid juſtice, even 
in a ſovereign degree; and it is ne- 
“ ceſſary, in order to acquit the King's 
e conſcience,: and the officers of the 
* ſaid juſtice, as well near the King's 
« perſon as in the provinces, that they 
e ſhould all have a diſpoſition conform- 
“ able to the ſaid juſtice without con- 
4 tention of authority, or private paſ- 
« ſionbs which engender injuſtice, and 
« provoke and bring down the anger of 
te, God upon the whole. The faid or- 
M 2 *. dinance 
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6 dinance, adds Du Tillet, was facred, 
% and by it Kings have ſhewn the fear 


« they had, leſt any injuſtice ſhould be 


“ committed in their kingdom, ifluing 
& the {aid order to avoid ſurprize in that 


4 particular, which is their r 


% charge.” 
bares V. who withed to do goed, 


e ned emed evil, and 


who had talents, becauſe adverſity had 
given him them, provided againſt the 
great abuſe made of the privy ſeal, which 
was more eaſily diſpoſed of than the 
great one kept by the Chancellor, who 
was forbidden by ordinances to ſeal un- 
juſt- letters. Theſe ordinances, which 
ſtood in the way of intrigue, were e- 
luded, and they had gone ſo far as to 
ſeal even letters patent with the Secret 
Seal. © Charles V. then only Regent for 
life, ordered in 1350, that the Chancel- 


lor ſhould not ſeal the letters paſſed in 


council, unleſs they were ſigned by three 
at leaſt of thoſe who had aſſiſted at it. 
( Ry at the ward; Chancelier. © 

| M. Bou- 


8 Ferrer. a 


* 
* 


cc 
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M. Boucher d'Argis aſſures us (En- 
cyelop. at the word Lettres Patentes) that 
the moſt ancient example he could find 
in the ordinances, of the denomination 
of Letters Patent, and of the diſtinction 
between them and Lettres Cloſes, is in 
the letters of Charles V. then Regent, 
dated the 1oth of April, 1357, by which 
he forbids * paying any of the King's 
* debts, notwithſtanding certain Let- 
« ters patent, or cloſe letters, of Mon- 
« ſieur, of us, or the Lieutenants of 
« Monſieur and of us, &c.“ 

Charles V, by article XII, of the or- 
dinance of the 14th of March, 1358, 
forbids all judges to obey letters patent, 
or open cedules, which ſhould be ſealed 
only with the ſecret. ſeal, The ordi- 
nance of the 2yth of January, 1539, 
(article XXIV.) repeats this diſpoſition, 


and there were even prohibitions for the 


orders ſealed with the Signet, the third 
ſeal of our Kings, which they carried 
themſelves, and which Louis le jeune 
Was, it i ſaid, the firſt who made uſe of. 

M 3. . Ency- 
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| (Encychopedie, at the word Lettres de 
Cabbet.) | | | 

The diſtinction between the Signet 
and the Privy Seal was ſoon aboliſhed. 
(Ordon. de Louvre, tome III. p. 226 
386.) The following are the terms of 
an ordinance of the 13th of March of 
the ſame year, 1359: We will, and 


« we ſtrictly forbid you,” (it is to 


the Preſidents of Parliament he ſpeaks) 
te that as to Letters Patent or Cloſe, —be 
e they ſealed with the green or yellow 
« ax, —ſigned with our own hand or 
* otherwiſe, or to any verbal orders 
« that we may give you, to pay obe- 
% dience in any manner; but ſet aſide 
* and annul without heſitation ſuch let 
* ters as unjuſt, ſurreptitious, wrong- 
% ful, and iniquitous; and without 
« waiting for any other order than this: 
«-and farther, all ſuch letters we do 
“ make void, condemn, and annul by 
te theſe preſents, as obtained and pro- 
* cured by importunity, inadvertence, 
and againſt our conſcience.” _ (Ibid. 
tome IV. p. 726.) | 


An 
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An ordinance under Charles VI. of 
1413, which forbids all judges on the 
oaths they have taken to the King, in 
any manner to 'obey letters obtained by 
importunity, inadvertence, or otherwiſe, / 
to divert the cognizance of certain af- 
fairs from the ordinary juriſdictions, even 
ſhould theſe letters be ſealed ; this or- 
dinance, I fay, informs us, that when 
the Chancellor refuſed to feal unjuſt and 
wrongful orders, Letters of Command. 
ment were obtained, which obliged him 
to affix the ſeal. Charles VI. enjoined 
and forbid the Chancellor and his ſuc- 
ceſſors, on their oath, for no order or 
commandment which ſhould be made them 
by perſons of any authority whatſoever, 10 
ſeal letters of that kind. (Ordon. du 
Louvre, tome X. p. 123.) Theſe diſ- 
poſitions were renewed in ſeveral ordi- 
nances which ſpecify letters, 2s well open 
as cloſe. (Ordon. du Louvre, tome IX. 
p. 695, tome VII. p. 290, tome VIII. 
p. 502, &c.) | 

Article LXVI. of the ordinance of 1453 
of Charles VII. forbids obedience to Royal 
M 4 Letters, 
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Letters, which ſhould not be civil and 
| reaſonable, and authorizes judges in cer- 
tain caſes to puniſh the perſons who 
obtain them. (Fontanon, tome I. p. 
610.) | 

The good Louis XII. in his ordinance 
of the 14th of December, 1499, or- 
dains that the law ſhall always be fol- 
lowed in ſpite of contrary orders extort- 
ed from the Monarch by importunity, 
and this, under pain of the judges 
being themſelves reputed guilty of diſ- 
obedience to him, and infractors of the 
ſaid ordinances, 

The imperious Francis I. de” the 
| ſame prohibitions by article V. of chap- 
ter I. of his ordinance of October, 1535. 

In fine, the Kings his ſucceſſors, and 
particularly Louis XIII. and Louis XIV. 
who overturned the remains of the French 
conſtitution, ſuch as it was, have re- 
peated the ſame injunctions on different 
occaſions, The edicts: of June 1643, 
March 1646, September 1651, extort- 
ed, it is true, from the. neceſſity in 
which the government had involved it- 

ſelf 
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ſelf by its blunders, and its deſpotiſm. 
are formal in this reſpect. 

The principal part of the laws I have 
been quoting are as explicit and preciſe 
on the ſubject of cloſe letters, as on open 
ones, or letters. patent, The ordinance 
of 1.560, iſſued, at the deſire of the States 
of Orleans during the reign of Francis 
II. that of Blois, and that of Moulins 
of 1566, by Charles IX. are above all 
remarkable, The article CXI. of the 
firſt, forbids judges © to pay any re- 
e ſpect to Lettres de Cachet, or Cloſe 
Letters, obtained by importunity, or 


rather ſurreptitiouſly, in order to ſe- 


** queſter young women, and compel 
e them to marry againſt the will and 
% pleaſure of their fathers and mothers, 


„ their tutors and guardians, a thing 


« worthy of exemplary puniſhment.” 
This regulation, which affords a very 
ſtriking proof of the length intrigue is ca- 
pable of venturing, was renewed by article 
CCLXXXI. of the ordinance of Blois. 
Article LXXXI. of the ordinance of 
1566, forbids all * to pay any re- 

ſpect 
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ſpect to Cloſe Letters which might have 
been, or ſhould hereafter be expedited, 
and ſent to them in the way of juſtice." 

I do not believe there is any reaſon- 
able objection to oppoſe to the authority 
of the tradition, the uninterrupted chain 
of which I have been endeavouring to 
trace as ſuccinctly as poſſible. 


(II.) 


6 
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Cu.) 


Various revolutions of the judicial power 
in France. Judgment by Peers. How 

it is practiſed in England. Refleftions 
on that method, 1 


* He (Louis XIV) was ignorant that 
« by tracing back the annals of the na- 
« tion, we find that every Frenchman 
« judged by his Peers, enjoyed the pri- 
« 'yilege of not being liable to impriſon- 
“ ment, under any pretext whatſoever, 
* unleſs for a, capital and notorious 
« crime.” (Vol. I. p. 4.) 

J ſhall trace the various revolutions 
the judicial power has undergone in 
France, and I ſhall bring into as nar- 
row a compaſs as poſſible, the reflec. 
tions which are continually crowding 
upon us at every ſtep we take in this 
vaſt career. a 

To form a clear and preciſe idea of 
our firſt inſtitutions, we muſt neceſſa- 

rily 
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rily look for their origin in that of our 
German anceſtors. The admirable work 
in which Tacitus has deſeribed their man- 


ners and cuſtoms, contains in ſome mea- 


ſure the political hiſtory of the French 


to a very 11 Period of the ſecond 


race. 

It is impoſtible to doubt of the ſpirit 
of independence which the Germans 
preſerved even when they became great 
bodies of nations. The different tribes of 
Pranks had various laws digeſted, . whe- 
ther before, or after their eſtabliſhment 


in the country of the Gauls ; theſe laws 


are all animated by that ſpirit; and 
without entering into particulars, it is 
furniſhing a ſufficient. proof of it, to ob- 


ſerve with M. de Monteſquieu, that all 


theſe barbarous laws were perſonal; that 
is to ſay, they were not attached to any 
particular territory, - The Frank was 
judged by the law of the Franks, the 
German by the German code, &c. 
However different their diſpoſitions, in 
this point they were all agreed. 


The 
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The juriſprudence of barbarous peo- 
ple was neceſſarily very ſimple, and very 
defective, becauſe ſuch was the ſtate of 
their ſociety, ſimple and unpoliſhed. 
According to Cæſar and Tacitus, the 
Chiefs, or principal perſons of each diſ- 
trict, diſtributed juſtice, and terminated 
differences. Elguntur m iiſdem cunciliis 
& Preben qui jura per pagos vicoſqus 
reddunt. (Mor. Germ. 12.) 
It is evident that litigious controverſies 


multiply only with the progreſs of civili- 


zation. The Germans ſcarcely underſtood 
the nature of landed property. Wholly 
addicted to the chace, and war, vita 


omnts ex venationibus atque in ftudits rei 


militaris confiſtit, (Cæſar.) Quotiens bel- 
la non ineunt, multum venationibus, plus 
per otium tranſigunt. (15, Tacit.) De- 
ſpiſing and ignorant of the arts, know- 
ing nothing but ruſtic and military ſongs, 
which made a part of their amuſement, 
.every thing contributed to remove them 
from ſedentary occupations. They lead 
this wandering and vagabond life, which 
doubtleſs was that of the firſt men, and 

the 
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rily look for their origin in that of our 
German anceſtors. The admirable work 
in which Tacitus has deſcribed' their man- 
ners and cuſtoms, contains in ſome mea- 


ſure the political hiſtory of the French 


to a very advanced period of the ſecond 
race. N * | 
It is impoſſible to doubt of the ſpirit 


of independence which the Germans 


preſerved even when they became great 
bodies of nations. The different tribes of 
Franks had various laws digeſted, whe- 
ther before, or after their eſtabliſhment 
in the country of the Gauls; theſe laws 


are all animated by that ſpirit; and 


without entering into particulars, it is 
furniſhing a ſufficient proof of it, to ob- 
ſerve with M. de Monteſquieu, that all 
theſe barbarous laws were perſonal; that 


is to ſay, they were not attached to any 


particular territory, The Frank was 
judged by the law of the Franks, the 
German by the German code, &c. 
However different their diſpoſitions, in 
this point they were all agreed. 


The 
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The juriſprudence of barbarous peo- 
ple was neceſſarily very ſimple, and very 
defective, becauſe ſuch was the ſtate of 
their ſociety, fimple and unpoliſhed. 
According to Cæſar and Tacitus, the 
Chiefs, or principal perſons of each diſ- 
trict, diſtributed juſtice, and terminated 
differences. Eliguntur in iiſdem conciliis 
n 

reddunt. (Mor. Germ. 12.) 

It is evident that litigious controverſies 
multiply only with the progreſs of civili- 
zation. 'The Germans ſcarcely underſtood 
the nature of landed property. Wholly 
addicted to the chace, and war, vita 
ommis ex venationibus atque in ftudiis rei 
militaris conſiſtit. (Cæſgqar.) Quotiens bel- 
la non ineunt, multum venatianibus, plus 
per otium tranjigunt. (15, Tacit.) De- 
ſpiſing and ignorant of the arts, know- 
ing nothing but ruſtic and military ſongs, 
which made a part of their amuſement, 
every thing contributed to remove them 
from ſedentary occupations. They lead 
this wandering and vagabond life, which 
doubtleſs was that of the firſt men, and 
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the firſt ages of the world. Nullas Ger- 
manorum populis urbes hubitari fatis no- 
tum oft, ne pati quidem inter ſe juncta. 
feder. Calunt diſcreti diverſs; ut fons, 
ut campus, ut nemur placuit. (Mor. 
Germ. 16.) In ſuch a ſtate of ſociety, 
there could be hardly any thing, but 
their perſonal quarrels, injuries, and re- 
venge, to diſturb their concord. This 
requires ſome diſcuſſion. 
The juriſdiction of the niit 
was very limited amongſt theſe proud 
| Germans; ſo jealous of their indepen- 
dence. No individual had deprived him- 
| {elf of the right of exerciſing his per- 
ſonal vengeance. Each of them was 
even obliged to reſent the affronts or in- 
juries done to his relations or his friends. 
Enmities became hereditary; but they 
were not implacable. Murther itſelf 
was expiated by giving a certain num- 
ber of cattle, and every offence repaired 


by different compoſitions. Sſcipere tam 


inimicitiat ſeu patris, ſeu propingui, quam 
amicitias neceſſe' eſt; nec implacabilis du- 


ant. Luitur erim etiam Homicidium certo 
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armentorum ac pecorum numero, recipit que 
ſatigfactionem untverſa domus, utiliter in 
publicum, quia periculgſiores ſunt inimi- 
citiæ juxta libertatem. (Mor. Germ. 21.) 
Such was the puniſhment of all pri- 
vate delinquencies. But never had the 
magiſtrate the power of impriſoning a 
man, nor of inflicting any corporal pu- 
niſhment. Ceterum, neque animaduer- 
tere, neque vincire, negue verberare qui- 
dem niſi ſacerdotibus permiſſum, non quasi 
in pænam nec ducis juſſu, fed velut Deo 
imperante quem adeſſe bellantibus credunt. 


_ (Ibid. 7.) And if the ſuperſtitious ve- 


neration of the Germans for their prieſts 
induced them to grant this privilege, it 
was to the authority of the God of bat- 
tles, and not to man's n they 
ſubmitted. 

The Germans knew only two — 
crimes. They hanged traitors, and they 
drowned. poltrooas. Diſtinctio pænarum 
ex delicto, proditores & transfugas ar- 
boribus ſuſpendunt, ignavas & imbelles & 
corpore infames ca no ac palude injecta in- 
* crate mergunt. (Mor. Germ. 12.) 

Theſe 


l 


| 


* 
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Theſe were the public crimes ſubmitted 
to the judgment of the community, and 
the only crimes which produced the 
death of the guilty. Licet apud conci- 
um acciſare quopue & nn capitis 
mtemabre. (Ibid. 
The diſturbers of the publie peace 
were not even capitally puniſhed. They 
were delivered to the populace, and led 
about the town with a large dog faſ- 
tened to their ſhoulders; on which 
Blackſtone obſerves, that the Emperors, 
Otho the Firſt, and Frederick Barba- 
roſſa, revived this puniſhment, even for 
very great Noblemen. (Tome V. p. 
107 and 108 of the French tranſlation 
of Blackſtone.) 

It ĩs proper to . that the hatf 
| ſavage juriſprudence of compoſitions is 
not a legiſlation peculiar to the Germans. 


This uſage may be traced to the re- 
moteſt antiquity. Some features of it 
are to be found in the inſtitutions of the 


Jews. Homicide was puniſhed with 
death by their laws; but if a man 
ſtruck another, and the wounded per- 


ſon 


£6 MS. 
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ſon did not die, he who had reduced 
him to this ſtate was looked upon as 
exempted from his death, and was o- 
bliged to indemnify him for the time he 
had loſt from work, and to reſtore him 
the expences of his cure.—And if men 
ſtrive together, and one ſmite another with 
a ſtone, or with hrs fiſt, and he die not, 
but keepeth his bed: if be rife again, and 
walk abroad upon his flaff, then ſhall be 
that ſinote him be quit: only he ſhall pay 
for the boſs of bis time, and ſhall cauſe him 
to be thoroughly healed. (Exod. chap, 
xxi. v. 18, 19.) -M. Hume obſerves, 
that the Greeks adopted during the Tro- 


jan war the method of compoſitions, 
which they called « IIOIT AI. Cam- 


 pofitions for murder are mentioned in Nef- 


tor ſpeech to Achilles in the ninth Tliad, 
and they are called, &c. (Appendix 1ſt, 
page 157, vol. I.) We know that they 


were in uſe in all the northern nations. 


The Iriſh, a people abſolutely diſtinct 


from thoſe of the Continent, and whoſe 


origin, probably Celtic, has eſcaped ' 
hiſtory and tradition, had the fame cuſ- 
Vor. II. N tom ; 
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tom; the price of a man's head way 
called his Exic. The Iriſh, 10ho never 
| had any connections with the German na- 
tons, adopted the ſame practice till very 
lately; and the price of a, man's head was 
called among ft them his Eric, as we learn 
from Sir Jobn Davis. The Brehon, or 
Judge, compounded between the mur- 
derer and the family or friends of the de- 
ceaſed, and the recompence aſſigned to 
the offended was called Eriach. (Black- 
ſtone.) The ſavages of North America, 
who, as Robertſon has obſerved, ( Proofs to 
the Introduction of the hiftory of Charles V.) 
bear ſo ſtrong a reſemblance in their 
manners to our anceſtors the Germans, 
. purſue their vengeance with the ſame ar- 
\ ,dour, independent of their chiefs, and 
are ſometimes appeaſed by fixing a com- 
penſation for the murder of their kin- 
dred. In ſhort, we have found towards 
the middle of this century, nearly the 
ſame practice in Corſica, ' where the un- 
fortunate inhabitants in the interior parts 
of the ifland were in the year 1769 very 


nearly in the ſtate of nature, in ſpite of 
f | be 
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the efforts of PAoL1, who led them as ra- 
pidly as be could to flavery by civilization. 


The paſſion of revenge was exalted a- 


mongſt them to the moſt atrocious de- 
gree, from the infernal policy of the 
Genoeſe, who unable to ſubjugate this 
people, tried to make them deſtroy 
themſelves with their own hands, en- 
couraged their ſanguinary prejudices, 
and fomented their hatreds. A pardon 
for an aflaſlination coſt half a crown, 
and the greateſt part of the murderers 
were kept in- pay by that abominable 
———— 

The point of honour then of ven- 
geance, and the juriſprudence of com- 
poſitions, which prove that avarice is 
the ſtrongeſt paſſion of man, ſince it 
gets the better of all the reſt, are com- 
mon to all courageous people, who are 
unacquainted with the regular admini- 
ſtration of juſtice. The progreſs of ci- 
vilization improves the juriſprudence; 
but men run into another exceſs. Deſ- 
potiſm teaches to ſport with the lives of 
men under the ſhadow of forms, or the 

N 2 wall 
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will of the Prince, as if men who too 
eafily become cruel for it not to be very 
dangerous to multiply examples of cru- 
elty before their eyes, could have and 


give the right of deſtroying their fel- 


low creatures; as if any individual could 
have granted to any other men the right 


of taking from him his life; as if it were 
not a very atrocious inconſiſtency for the 


laws to puniſh ſuicide, and thus to ar- 
rogate to themſelves the right of tearing 
a man's life from him, which they re- 
fuſe to let him enjoy; as if, in ſhort, 


THE PUNISHMENT OF DEATH WERE 


NOT A REAL WAR OF THE WHOLE 

NATION AGAINST ONE CITIZEN, 

(See on this ſubje& the treatiſe De de- 
lrti, f. XVVII. della pene di morte.) 

It s ſo true that we ought to attri- 


bute to deſpotiſm, which ſports with 


men as with a baſe coin which it does 
not even know how to appreciate, the 
uſeleſs and barbarous rigour of the cri- 
minal laws, that they always have been 
and now are milder amongſt free peo- 
ple. Some of the Swiſs Cantons form 
an 
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an exception; but they are thoſe which 
have retained the penal code. of their 
ancient tyrants ; and they are obliged on 
that account to deviate from them in 


practice. And here, by the bye, is one 


of the fatal inconveniencies attending 


the cuſtom fo generally tolerated, of 


leaving a great latitude to the judges in 
the application of the criminal laws. 
Never, as long as that toleration, in 
other reſpects ſo fatal, ſhall ſubſiſt, will 
men feel generally enough all their abuſes 
ſeriouſly to ſet about a reform; and it 
were better to have no laws than to bar- 


gain with them. 


The ſeverity of the laws, ſays Black- 
ſtone, (Commentaries on the Laws of Eng- 


land, tome V. I. IV. c. I. French tranſ- 


lation) is an almoſt infallible ſymptom 
that the ſtate is attacked by ſome ſecret 
malady, or at leaſt it indicates a feeble- 
neſs of conſtitution, The laws of the 
Kings of Rome, thoſe of the twelve ta- 
bles made by the Decemvirs, were of 
an extreme ſeverity. The Portian law, 


which exempted all the citizens of Rome 


NJ from 
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from the pain of death, rendered the o- 


ther laws of no effect. Then the republic 


flouriſhed ; but when theſe laws reſumed 


all their vigour under the Emperors, and 


the puniſhments were very ſevere, the 


empire was not long in falling. 


Compoſitions, at firſt fixed amongſt 
the Germans by the mutual conſent of 


the parties, were afterwards determined 


by arbitrators. To give more weight 
to their deciſions, judges were named, 
and inveſted with ſufficient power to 
compel the parties to conform to the ar- 
bitration, and it was in this caſe, that 
beſides the compoſition with the party 
offended, there was a particular ſum ap- 


propriated to the King and to the ſtate. 


Pars multa regi vel civitati; pars ipfi 
qui vindicatur vel propinguis ejus exſolvi- 
tur. (Mor. Germ. 12.) Thus com- 
poſitions became legal, and peace was 
maintained by the inſpection, or the 
mediation of the magiſtrates; 2 

The Franks and other barbarous na- 


tions who left Germany to form eſta- 
bliſhments in the Roman empire had, 


2 As evious 
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previous to their emigration, adopted 
this inſtitution. Eliguntur in iiſdum, &c. 
(Vid. upr.) Their moſt ancient hiſ- 
tories ſpeak of perſons inveſted with the 
character of 0 _ Cange, voce 
Tugices.) | 

Theſe difforent cuſtoms rakes for 
a long time amongſt the Franks, with 
the modifications which naturally aroſe 
from the changes in ſociety by conqueſts 
er ACQUISITIONS; for theſe terms are 
{ynonimous in their feudal acceptation. 
(Blackitone, tome II. I. II. c. IV.) 
And their new relations with the inha- 
bitants of the country or conquered na- 
tions. It is evident that the partition 
of lands alone muſt occaſion the laws to 
be multiplied, and give birth to all ſorts 
of litigious diſcuſſions. 

I ſhall begin by tracing out a ſketch 
of the variations of our juriſprudence; 
and we ſhall then ſee the ſucceſſive 
changes that happened in the judicial 
order, that is to ſay, in the choice of 
judges. I ſhall terminate this note by a 
fuccin&t but accurate detail of the mode 

ö of 


nutely ſpecified, and which were all pu- 
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of judgment per pares, or by juries in 
England, in civil and in criminal af- 
fairs. A few reflections on the advan- 
tages of that method of enquiry over 
every other, will prove the loſs we have 
ſuſtained, by being deprived of judg- 
ment by our Peers, inſtead of bringing 
it to perfection. | 

France was governed, under the firſt 
race, by the Roman law, and that of 
the Franks, the Viſigoths, and the Bur- 
gundians, Who inhabited that country, 
But it was fo advantageous to live under 
the Salic Code, where the conqueror had 
availed himſelf of his advantages over 
the conquered, which alone overturns the 
captious and ſophiſtical ſyſtem of the 


Abbe du Bos, that they abandoned the 
| Roman juriſprudence ; for Clovis allow- 


ed the Gauls to live under their laws, 


_ obliging them only authentically to de- 


clare, whether they preferred them, or 
would adopt the Salic law, to which 
they were obliged to conform themſelves 
for the puniſhment of - the crimes it mi- 


niſhed 


© 


0 


d 


AND STATE PRISONS. 18g 


niſhed by legal fines for the victors and 
the vanquiſhed, and more onerous for the 


former. Private revenge is ſo fully 


authorized by it, that it was forbid to 
take the heads off the ſtakes without the 
conſent of the judges, or of thoſe who 


had expoſed them there. (See Encyclo- 


pedie, at the word Loi Saligue.) 

Under Childebert (kingdom of Paris) 
and under Clotarius the Firſt (kingdom 
of Soiſſons) robbers were puniſhed with 
death ; and under Childebert the Firſt, 
King of Auſtraſia, their nephew, homi- 
cide and inceſt were alike capital. It 
was ſtill permitted, however, with the 
conſent of the relations of the deceaſed, 
to purchaſe an amneſty for the crime, 
and this amneſty is to be found in the 
formulas collected by Marculfe. It is 
highly probable, therefore, that this law 


was rather an experiment than an un- 


controverted ſyſtem of police; it was 
too contrary to the ſpirit of the times: 
and in fact, we ſee Alfred. the Great, 
more than. three centuries after, placing 
wiltul murder in the liſt of voluntary 


crimes, 
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crimes, without being able to carry that 
law into execution. It is to be ob- 
ſerved, that according to the code of 
that great man, a conſpiracy againſt the 
life of the King was expiated on paying 
a fine. By the laws of the fame Prince, 2 
2 conſpiracy againſt the life of the King 
| might be redeemed by a fine. (Hume, Ap. I. ; 
vol. I. p. 156.) But it was at length 
forbid to compound for crimes, and the 
Judges were to take cognizance of them | 
out of the Parliament, or afſembly of 
the nation, The Salic Law ſtill was | 
followed in France in the time of Char- 
lemagne, ſince that Prince reformed it, 
but it afterwards fell -into diſuſe with- 
= out being abrogated, 
. The eccleſiaſties almoſt alone had 
pteſerved the laws of the Emperors 
which were very favourable to them. 
This privilege appeared even ſo eſſential 
to the prieſthood, that if any pesfon en- 
tered into holy -orders, he was uſually: 
obliged to renounce the law he had till 
then followed, (Rebertſon, Proofs to the 
Introduction of the Hiſtory of Charles V.) 
YE: and 
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and to declare, that thenceforward he 
ſubmitted to the Theodoſian Code, 
which was then combined with the ca- 
nonical law, begun to be compiled in 
the ninth century, altho' it was not re- 


duced to order before the twelfth, when 


the Monk Grotian (1151) digeſted the 
'Concorda Diſcordantium Canonum, to 
which were joined the Decretals, &c. 
In every country, the eccleſiaſtics ſtrove 
to deſtroy the municipal, to ſubſtitute 
the civil law; and this was ſo truly the 
ſpirit of the Romiſh Church, that Pope 
Innocent IV. prohibited the clergy from 
reading it. (Blackſtone, Prelim. Diſc,) 


The Viſigoth Code, which did not 


treat the Romans and the Gauls harſhly, 
as that of the Franks had done, ſubſiſted 


conjointly with the Theodoſian Code in 


the patrimony of the Viſigoths. For 
the ſame reaſon the Roman juriſpru- 
dence and the Gothic law maintained 
themſelves in the eſtabliſhments of the 
Goths. From thence ariſes the diſtinc- 
tion between the countries of France, 


governed by cuſtom, and thoſe governed 


by 


N 
. 
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by written law, a diſtinction expreſſed 
ſince 864 in the edict of Piſtes. 

When fiefs became hereditary, which 
was a very natural and neceſſary effect 
of the capricious deſpotiſm of the Mo- 
narchs, and of the improved idea of 
property; when the arrier- fiefs were ex- 
tended, which. aroſe from the revolu- 
tions of theſe turbulent ages, a great 
number of cuſtoms were introduced, to 
which the barbarian laws were no longer 


applicable; the laws of the fiefs were 


eſtabliſhed ; perſonal laws fell into diſ- 
, uſe; from the end of the ſecond race 
they were forgotten. Local cuſtoms 
ſprung up, which multiplied without 
end in a vaſt kingdom filled with ſeig- 
nories which were become from the lapſe 
of time, and the progreſs of anarchy, al- 
molt independent of the Crown, and in 
ſome meaſure independent one of ano- 
ther, and from thence ariſes the almoſt 
infinite diverſity of our juriſprudence. 
The law of the Frank-Salii did not 
admit the proof by combat. That of 
the Frank-Ripuarii admitted it. The 
En 
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Gombette law *, that of almoſt all the 


barbarous nations, the Frank-Ripuarii, 
admitted negative proofs ; and the Ger- 
mans, the Bavarians, the Thuringians, 
the Friſons, the Saxons, the Lombards, 
the Burgundians, imitated them in this 
reſpect. The Frank-Salii did not ad- 

mit them; but they had all adopted ap- 
peals to the juſtice of God by the proofs 
of the croſs, of fire, water, the coffin, 
&c. Judicium Dei, Vulgaris Purgatis, 
Sc. They were called ORDALIE, or 
ORDEAL. We may fee in Becmant, 
{ Differ. de prod. ſanguinis Monteſquieu, 
Robertſon, Hume, and Blackſtone, the 
particulars of theſe barbarous abſurdities, 


| which the clergy did not always con- 


demn ; for they long prefided even at 
theſe proofs, , which took place in 
churches; and Stiernhook de jure Sue- 
onum & Gothicorum gives this ingenu- 
ous reaſon for it: Non defuit illis opere 
& laboris pretium. Semper enim ab ejuſ- 


* The Burgundian Code, inſtituted by King Gun- 
debald. Tranſlator. 


modi 
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modi | judicio aliquid lucri facerdetibus ol. 
veniebat, &c. After all, this ſuperſti- 
tion was founded on the ſame principles 


to which the prieſts were indebted for 


the prodigious eſtimation they were then 
held in, nor do I ſee any reaſon for re- 
jecting it at a time when men were made 


to believe, that no one who ſhould dare 


to take a falſe oath in preſence of the 
Pope, could eſcape an inſtant the ven- 
geance of the heavenly powers: but till 
further, they knew how to prove it. 
See { Hiſtory of England by David Hume, 
c. II. p. 72, edition in 4to.) the anec- 
dote of Alfred, an Engliſh Nobleman. 
He offered to ſivear to his innocence before 
the Pope ; whoſe perſon, it was ſuppoſed, 
contained ſuch ſuperior ſandlity, that no 


ene ceuld preſum? to give a falſe oath in 


tis preſence, and yet hope to eſcape the im- 
mediate vengeance of Heaven. 

It is not aſtoniſhing that the northern 
nations, at all times addicted to divina- 
tion, ſhould have been greatly attached 
to theſe practices. Superſtition and bar- 
bariſm, which produce the ſame effects 
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in every country, and in every age, in- 
troduced them almoſt univerſally. They 
were known even to the ancient Greeks. 
« We read,” ſays Blackſtone, (tome VI. 
chap. XXVII. of the French tranſlation } 
on trial and conviction, © we read in 
“ the Antigone of Sophocles, that a per- 
« ſon ſuſpected of a miſdemeanor by 


«© Creon, offered to handle hot iron, 


and to walk over fire, to manifeſt his 


« innocence; which the ſcholiaſt adds 
« was the mode of juſtification/of that 


* time.” (Every body may be con- 


vinced by reading the Theatre des Grecs 
of Father Brumoy, tome III. p. 403.) 


.Strabo (lib. XII.) ſpeaks of the Prieſ- 


teſſes of Diana, who marched on burn- 
ing coals without burning themſelves ; 
and St. Epiphanus reports, that the 


Egyptian Prieſts rubbed their faces with 


certain drugs, and then plunged them 


into boiling kettles, without appearing 


to feel the ſmalleſt pain. In Bythinia, 
in Sardinia, in Corſica, in India, on the 
coaſt of Malabar, in the kingdom of 
Pegu, at Monomotapa, at Siam, even 

in 
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in America, we find cuſtoms more or 
leſs approaching this ſtrange practice. 
Thus do our errors ſtretch from one end 
. of the globe to the other. Thus. do 
. ignorance, fanaticiſm, and ſuperſtition, 
produce the ſame miſchiefs, and the ſame 
follies, in the one and in the other he- 
miſphere. Happy would men be, did 
they know no other than theſe judicial 
proofs, and that they were able for ever 
to frighten from the world want of faith 
and perjury! 

As the Frank-Salians, and the Frank- 
Ripurians, the one of whom admitted, 
whilſt the other rejected the proof by 
combat, were united from the reign of 
Clovis: as the juriſprudence of the ju- 
dicial combat muſt have been highly 


| grateful to thoſe warlike nations, and 


accorded perfectly with the military ſpirit 
of thoſe barbarous ages: as it was in 
like manner conformable to the moſt 
ancient ideas of the Germans, ſince we 
read in Velleicus Paterculus, that when 
. Quintus Varus was defirous of intro- 
ducing the Roman laws amongſt them, 
. 8 and 
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and their mode of trial, they looked on 
that propoſition as an innovation, it be- 


ing their cuſtom to terminate their dif- 


ferences by the point of the ſword, Novi- 
tas incegnitæ diſciplinæ ut ſolita armis decerni 
jure terminarentur; ſince we find amongſt 
the ancient Goths in Sweden, this practice 
of judicial combats : (Blackſtone, I. II. 


c. XXII.) as the eccleſiaſtics, by admit- 


ting the iniquitous proof by oath, - had 
introduced © perjuries every where, the 


Franks generally, and pretty rapidly, a- 


dopted the proof by combat. Certainly 
it was much leſs abſurd than that of the 


judgment of God, although -it- in ſome 


meaſure formed a part of it; for it is 


certain that innocence inſpires in general 
more confidence and coolneſs, the two 


ſureſt pledges of victory, than crimina- 


lity and remorſe ; whereas, all fraud 
apart, fire and water reſpect the inno- 


cent no more than the guilty, It was 


much more noble certainly to look upon 


valour as inſeparable from honour, and 


perhaps, generally ſpeaking, this was far 


from being an unreaſonable opinion. 


Vor, II. O Perhaps 
| 


5 


N 
| 


| 
| 
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Perhaps this ſort of proof poſſeſſed 
even ſome advantages over the canonical 
mode of enquiry, becauſe: perjury had 
not ſo clear a proſpect of impunity. In 


the one caſe, it was only neceſſary to 


brave a very groſs ſuperſtition; in the 
other, a man was in very imminent dan- 
ger of infamy, if not of death. It will 
be allowed alſo, that the practice of o- 
bliging the perſons accuſed to find com- 
purgators, who, admitting that they 

knew nothing of the fact, yet atteſted 


nevertheleſs by oath, that the perſon for 
whom they appeared ſpoke the truth, 


was by no means calculated to inſpire 
confidence. In ſhort, it was at the ge- 
neral with of the nation in its aſſemblies, 
that Charlemagne reſtored the proof by 
combat, in ſpite of the clamours of the 
eccleſiaſtics. It is to be remarked too, 
that this great Prince ſtrove to put an 
end to private wars, and that as in this, 
ſo he was in all the reſt, far above the 
age he lived in, and did not partake of 
the ſanguinary prejudices of his nation. 
1 is — —_— that the ju- 
| dticial 


AND STATE PRISONS. 195 


dicial combat appeared to him the leaſt 
bad legiſlation that could be accommo- 
dated to the manners of his time. Three 
centuries. after him, Henry the Second 
of England, who was a great Prince, 
did not dare to aboliſh. this ſame juriſ- 
prudence, although his predeceſſors, and 
particularly Henry the Firſt, had already 
attempted it. That Prince had forbid 
the practice of combat, the object of 
which was within a certain ſum, in ci- 
vil wars; a regulation imitated by Louis 
le Jeune, the ſeventh of that name, in 
France. (Ordonnances des Rois, tome I. 
p. 16.) Henry the Second tried only to 
permit either of the parties who choſe 
it, to demand a trial by twelve free 
poſſeſſors of fiefs. This wiſe method, 
which the -great, the very great Alfred, 
had the firſt preſcribed, by little and 
little, but by very flow. degrees, brought 
the proof by combat into diſcredit in 
England. It was by nearly ſimilar 
means that St. Louis and his ſucceſſors 
attained the ſame object; but every body 
knows that very late in the fixteenth 

| © 2 century, 
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century, in France and in England, the 


magiſtrate was {till obliged to authorize 


the judicial combat, which the Britiſh 
laws had not yet aboliſhed. The fa- 
mous battle of Jarnac with 1a Chaſteg- 
neraie, which i is the laſt of that kind in 
France, was in 1 5475 and in 1571 a 
judicial combat was ordered in England 
under the ãnſpection of the Judges of the 


Court of Commor# Pleas. Nobody is 
ignorant of ' the prejudices this cuſtom, 


which was fo long in force, and fo late 
in being aboliſhed, has left behind it. 

As for the reſt, this ſingular cuſtom, 
which I have heard regretted by en- 
lightened men who are well acquainted 
with the human heart, and the nation, 
and againſt which the common. run of 
writers have exclaimed without modera- 
tion, without impartiality, and above 
all, without reflecting that ancient cuſ- 
toms muſt not be meaſured by a compa- 
riſon with modern uſages; this cuſtom, 
I fay, was ſubje& to wile rules, and re- 
ſtrained within fixed limits. All theſe 
Curious particulars "7, be ſeen in the 
0 | Spirit 
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Spyrit of Laws, (book XXVIII. chap, 
XXIII. to XXIX.) expreſſed with much 
clearneſs and preciſion. 

The immunities and privileges con- 
tained in the charters of corporations, 
from the inſtitution of commonalties in 
the twelfth century, formed a particular 
kind of juriſprudence, and introduced 
more regular and more equitable means 
of maintaining perſonal ſafety and every 
ſort of property. 

It was not that the laws had not 1 
ready made proviſion for them. Ac- 
cording to the moſt ancient laws of the 
kingdom, poſterior to the barbarous 
codes, no perſon could either be appre- 
hended or made a priſoner, for any 
other than a capital and notorious crime, 
-(Ordonnances des Rois de France, tome 
I. p. 72, 80.) If a citizen was appre- 
-hended, under any pretext whatever, un- 


Jeſs he was, notoriouſly guilty, it was 


permitted to reſcue him from the hands 


of the officers who had ſeized him. 
(Ibid. vol. III. p. 17.) The inhabi- 


tants of certain countries likewiſe had 


Nr O 3 the 
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the privilege of not being liable to impri- 


ſonment, if they could find bail. Such 
was the caſe with thoſe of Nevers, of 
St. Genies in Languedoc, of Ville Fran- 
che in Perigord. (See Encyclopedie, at 
the word Prien. 
But the free perſons whom theſe laws 
excluſively favoured, did not form, by a 
great deal, the bulk of the nation ; and 
the municipal government which ſpread 
itſelf pretty generally, in the twelfth 
and thirteenth centuries, changed the 
arder of ſociety, and paved the way for 
à⁊ new ſyſtem of legiſlation. 

The firſt ſteps taken towards a prac- 
tice. contrary to the diſpoſitions I have 
been reporting, were by furniſhing credi- 
tors with the means of obtaining payment. 

It was one of the objects of the prin- 
cipal regulations to which corporations 
ſubmitted themſelves at their inſtitution. 
They paſſed in this reſpect, as in almoſt 


all the other parts of legiſlation, through 


all the degrees of delirium and barba- 
riſm, before they attained a regular po- 
lice, which even yet is ſtill far from being 

"7 | irrepre- 
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irreprehenſible. We find in the Ordi- 
nances, (tome III. p. 6.) an order of 
the King, authorizing the townſmen of 
Paris to take poſſeſſion, every where, 
and as they thought proper, of every 
thing belonging to their debtors, to the 
extent of the ſum due to them. It was 
not until 1351 that an ordinance appear- 
ed which prohibits creditors from ſeiz- 
ing the effects and the perſons of their 
debtors, unleſs by expreſs order of a 
magiſtrate, and under his inſpection. 
(Ordonn. tome II.) It is evident, that 
when men came to aſſimilate things ſo 
different as the liberty of an individual 
and his other property, and that impri- 
ſonment for private debt took - place, 


they applied this chaſtiſement, ſo wan- 


tonly inflicted at the preſent day for all 


forts of delinquencies, for the lighteſt 


as. well as the moſt heinous, for breaches 
of the police, as well as for crimes a- 


gainſt ſociety, 


But the laws relative to perſonal ſecu · 
rity were long reſpected in the kingdom, 
and it cannot be ſaid that the privileges 

© 4 they 
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they contained, were prerogatives uſurp- 


FER: ther Fity was nearly annihilated, 


fince it was in vigour under the firm, 


glorious, and fortunate reign of the great 
Charlemagne. The following is a very 
remarkable fragment of the law given 


at Kierſy-ſur-oiſe, in the general aſſem- 


bly of the nation, held there in 8 56, 
under Charles the Bald. More than 
one important coneluſton = certain- 
ly be drawn from it. 

Et ſciatis quia ſic, lg Ants (ſe- 
« nor hoſter) cum omnibus ſuis fidetibus 


in omni ordine & ſtatu, & nos omnes 


4 Jui fideles de omni ordine & ſtatu, ut 
„ {Fe juxta numanam fragilitatem, 
_ & aliquid contra tale pam fecerit, il- 
e lum honeſtè & cum -reverentia, ſicut 
ce ſeniorem decet, ammonemus ut ille hot 
4. torFigat & emendet, & uniguiſque in 
4 ſuo ordine debitam ligem conſervet. Et 
* ſi aliquis de nobis in quocumque or- 
rc dine contra iſtum pactum, in contra 
* inlum fecerit, ſi talis eſt ut ille inde 


& eum ammonere valeat ut emendet, fa- 
* 8 » „ ciat, 


cc 
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ciat. Et i talis eſt cauſa ut inde il 
lum familiariter non debeat ammonere, 


& ante ſuos pares illum in rectam rari- 
onem mittat, & ille qui debitum pac- 
tum, & rectum legem & debitam ſe- 


niori reverentiam non vult exhibere & 


obſervare, juſtum juſtitiæ judicium ſuſ- 
tineat, & fi ſuſtinere non voluerit & 
contumax & rebrllii extiterit, & con- 
uerti non potuerit, a noſtra omnium ſo- 


cietate & regus ab omnibus expellatur, 
Et ſi ſenior noſter legem unicuique 


debitam & à ſe, & a ſuis anteceſſori- 
bus nobis, & noſtris anteceſſoribus 


perdonatam, per rectam rationem & 


miſericordiam competentem, unicu- 
ique in ſuo ordine conſervare non vo- 
luerit, & ammonitus a ſuis fidelibus 
ſuam intentionem non voluerit ſcia- 
tiſquia fic eſt ille nobiſcum, & ' 223 


„ cum ith adumati, & ſic ſumus omnes, 


«rc 


cc 


„ 


«6 


perillias voluntatem & conſenſum con- 
firmati, epiſcopi atque abbates cum 
laicis, & laici cum viris eccleſiaſticis, 
ut contra fuam legem & rectam ratio 


6 _ & jullum judicium etiam fi voluerit 


60 (quod 


ere, 
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60 


(quod abſit) rex nofter alicui non fa- 


* cere paſſit. (Baluz. tome II. p. 82.) 


46 
4 


« Know that our Lord the King is 
really united to form only one body 
with all his faithful ſubjects of every 


order and condition, and us his faith- 


« ful ſubjects of every order and condi- 


6 


cc 


cc 


ce 


tion, that if from human frailty, 
any thing ſhould happen contrary to 
the compact which unites us, we ſhould 
adviſe him with all the deference and 
reſpe& which belongs to his quality 
of ſeignor, to correct and repair ſuch 


abuſc, and to preſerve to every member 


of . the flate, the rights ſecured to him 
by law. And if any of us of what 
rank ſoever, acts towards the King 
to the prejudice of this compact, and 
he ſhould be ſuch a one as the King 
thinks proper to order him to correct 


- himſelf, let him do it; but if the 


cauſe be ſuch that the King ought 
not thus familiarly to apprize him, 
let him ſend him before his Peers that 
they may take cognizance of it accord- 
ing to ru, And that he who will 
| % not 
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e not conform to the juſt obligations of 


« this compact, nor ta the rectitude of 
« the law, and who refuſes to his Lord 
te the reſpect due to him, let him ſuffer 
legal judgment; and if he will not 
* ſubmit to that, but is contumacious 
« and rebelhous, and that he cannot be 
e perſuaded to change his reſolution, let 
« him be expelled by all from the ſociety of 
„ut, and of our kingdom. And if our 
Lord ſhould not preſerve to every one in 
&* His condition the rights ſecured to him by 
% lau, and which he himſelf, as well 
as his predeceſſors have granted to us, 
and to our predeceſſors, as well from 
* right reaſon, as from the goodneſs 
he ſhould diſplay on every occaſion, 
« ſo that after having been apprized by 
« his faithful ſubjects, he will not give 
& way to their intention, know that he 
“ is ſo bound with us, and we with 
him, and that we are all fo firm and 
“ united by his will and conſent, the 
„ biſhops and abbes with the laity, 


and the laity with the eccleſiaſtics, 


c tht Nome of us will abandon his P eer, 


556 
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«| that our King, even were he ſo in- 
«© clined, which God forbid, cannot do 
« with reſpe& to any one, what would 
« be contrary to the rights conferred by 


* law, right reaſon, > A HT Judg- | 


oy” ment,” 

I I do not ESE the partizans of 
arbitrary orders, and paſſive obedience, 
will explain this ſocial unity; /aduna- 
tus, adunati this compact, /pattum } 
theſe admonitions ſo unreſerved and ex- 
plicit, {admonemus ut ille hoc corrigat 
& emendet, admonitus à ſuis fidelibus fuam 
intentionem nom voluerit } on the part of 
perſons who, according to the advocates 
of deſpotiſm, — never neceſſary mem- 
bers of the legi ature; that doctrine of 
reſiſtance, in ſhort, ſo formally expreſſed 
and permitted in the caſe of dental of 
juſtice; a doctrine we find in our an- 
cient laws, in ſeveral ordinances, par- 
ticularly in thoſe on the levying of ſub- 
ſidies, (ſee Ordonn. of King John, laſt 
bf March 1350; ordonn. of 28th 


| Decetnber 1355, &c.) in ſhort, in the 


whole body of our ancient hiſtory. 
As 


, % r ⅛—0⁰ͥ ⅛——iꝙ”h au EE OR CENT. 
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As for me, confining myſelf to my 
preſent object, I ſhall content myſelf 
with obſerving how the legal judgment, 
the trial by our Peers, of which I ſhall 
ſpeak at length, is recommended. ¶ Ju- 
aicrum juſtum. Tuſtitie judicium ante fuss 
pares. And above all, what fort of 
proſcription is pronounced againſt con- 
tumacy and rebellion, ſcontumax & re- 
bellis } and in the caſe of their not re- 
turning to their duty, & non converti 
potuerit that they ſhould be expelled by all 
from the ſociety off us all, and from the 
kingdom (a noſtra ommum ſocietate & reg- 
no ab omnibus expellatur }). There is not 
here the ſhadow of a Lettre de Cacbet. 
Even impriſonment is not decreed, al- 
though the crime the moſt dangerous to 


ſociety be in queſtion. 


As for the reſt, I am only a reporter. 


Apparently I ſhall not be ſuſpected of 


regretting the - juriſprudence, or the po- 
lice of the Germans, or the Franks, nor 
even the greateſt part of their legiſlation, 


though our © juriſprudence and our le- 


giſlation are not only defective,” but cf- 
e | ſentially 


- 
—— — — — — 


— — — — — 
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ſentially bad. The reader will fee in 
the following note what my general opi- 
nion is of our ancient inſtitutions ; but 
writers muſt not be allowed impudently 
to legitimate. the uſurpations of deſpo- 
tiſm, which can never be authoriſed by 
any authorities or examples whatſoever, 
by aſſerting that very modern inventions, 
are very ancient ones, immemorial, and 
in uſe at all times. | 


St. Louis admitted the proof by wit- | 


neſſes, and aboliſhed the judicial corabat 
in the courts of his domains; but as it 
is laid, in the eſtabliſhments which bear 
his name, /e Bers, (Baron) / à toute 


Jjuſtice en ſa terre; ne li roi ne peut mettre 


ban en la terre au baron ſans ſon aſſente- 
ment ne li bers ne peut mettre ban en la 
terre au vavaſſor. (Ordonn. du Louvre, 
tome I. p. 126.) St. Louis therefore 
did not take away the judicial combat in 
the courts of his barons, except in the 
inſtance of appeals from falſe judgments; 
that is to ſay, when the lord, in ſpite 
of the appeal in default of right {de 
aute-de- droit in the parties (this 


French 


is a” wy _ A md a 


r Ed. 2 HRS... 


= 
* 
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French word explains itſelf) had given 
judgment. This Prince introduced alſo 
the cuſtom of falſifying {faufſer the 
court of his Seigneur, that is to ſay, of 
appealing from a falſe judgment without 
the combat; which made a conſiderable 
change 1n the judicial order, and was per- 
haps the greateſt ſtep towards the revolu- 
tion that followed; for the right of reviſion 
muſt neceſſarily ſuperſede every other. 
But it was chiefly by reviving the Ro- 


man Code that the eſtabliſhments of St. 


Louis, whether they are to be attributed 
to that Prince, or to be traced to ano- 
ther origin, advanced that revolution. 
They mixed this Roman law, diſcovered 
about a century before, with the French 
juriſprudence, and with notions drawn 
from the canonical laws ; which formed 
altogether an amphibious, (as M. de 
Monteſquieu calls it) and ſometimes a 
contradictory code. But ſtill the moſt 
defective legiſlation had evident advan- 
tages over deſpotiſm, or rather over the 
anarchy of the corrupted feudal ſyſtem. 
This new code of laws, therefore, had 


the 
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the greateſt ſucceſs, and became in a. 
It opened 


thort time almoſt general. 
new tribunals,” and a great number of 
modes of appeal: it laſted however but 
a ſhort time, becatife the revolution of 
the government in the following ages, 
accelerated by the ſucceſſive efforts of to 


many Kings, was very rapid, and the 


changes in the judieial, kept pace with 
thoſe in the political order. 5 
But the Roman Code, which had 
formed its baſis, ſubſiſted in high fa- 
vour. At the bottom, it was in ſome 
reſpects the beſt written ſyſtem of civil 
Jaw which then exiſted. Mankind were 
certainly neither profound enough, nor 
ſufficiently well informed; -to foreſes the 
dangerous conſequences which might re- 
ſult from introdueing it. Alas! how 
could our ignorant anceitors look ſo far 
before them, ſince even in our days 
that code is held in ſuch profound ve- 
neration, on the bare word of civilians ? 
The doctrine it contains cannot but be 
highly ' grateful, and very commodious 
| for the abettors of abſolute power, 
n and 
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and to thoſe who aſpire after its poſſeſ- 
ſion. At every ſtep we meet with max- 
ims of the moſt infolent deſpotiſm: the 
will of the Prince is deified throughout. 
Quod principi placuit legis habet vigorem, 
cum populus et & in eum omne ſuum impe- 


rium & poteſtatem conferat, ſays Ulpian. 
Imperator ſolus & comlitor & interpres le- 


gis exiſtimatur; ſacrilegii inſtar eſt reſcrip- 
to principis obſervare, ſays the code. 
In omnibus, imperatoris excipitur fortuna, 
cut ipſas leges Deus ſubjectt. Diſputare 
de principali judicio. non oportet : ſacrilo- 
gi enim inſtar ejt dubitare aut indignus ſit 
quam elegerit imperator, &c. Cc. 

Such maxims form the genuine code 
of ſlavery. Princes adopted the Roman 
code, therefore, with avidity; that is 
to ſay, not only the inſtitutions or prin- 


ciples of the Roman law, the pandects, 
or opinions of the lawyers, the general 


edicts, or imperial conſtitutions, the 20 
velles, or new decrees of the Emperors 
engrafted on the old ones, but even the 
reſcripts of theſe very Emperors ; that 
is to ſay, the arbitrary, partial, the fre- 


Vol. II. P quently 
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quently abſurd, and tyrannical deciſions 
ſollicited and obtained by unworthy ſlaves 
on the ſmalleſt doubt that aroſe on the 
conſtruction of the Roman juriſprudence, 
as ſacred oracles. All this made part 
of our legiſlation, and we became, as far 
as it was poſſible, ſubjects of the Co- 
MODUSESs, and the CARACALLES. The 
pandects were diſcovered in 1137, and 
in a very few years after the Roman 
code was taught in different towns of 
France, as a part of ſcholaſtic ſtudy. 
{ Robertfan, Proofs, &c.) I am not the 
firſt who has diſcovered, but I hope one 
day to demonſtrate, in a work which, 
compoſed when in chains, will only be 
the more-animated with the noble ſpirit 
of liberty *, that the Roman Code alone 
bus greatly accelerated the loſs of our 


* This work is now publiſhing at Berlin, under 
the auſpices of the Great Frederick, a patronage of 
itſelf ſufficient to ſtamp the ſuperior mind of any King, 
and which, if he lives t, England ſhall ſoon receive 
from the hands of the tranſlator. Happy in contri- 
buting his mite to the welfare of his fellow creatures, 
by humbly ſeconding the noble zeal of this diſtin- 
guiſhed benefactor of mankind | 

+ This note was written*and committed to the preſs during the life - 

Ae vt the late King of Pruſſia. 5 
ä political 
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political liberty; and the Englith, who 


have entirely ſubmitted the Canonical 


and Roman to' their common law, and 
ſuffer the obſervations of the Imperial 
and Papal laws only in inferior courts, 
have every reaſon to applaud themſelves 
for their wiſdom, notwithſtanding the 
learned Robertſon makes it in ſome de- 
gree matter of reproach. 

The ancient and the new cuſtoms were 
partly confounded together in the mo- 
dern jurifprudence. All the weſtern 
world was governed only by traditions, 
becauſe the cloud of ignorance in which 
it was ſo profoundly enveloped had ren- 
dered the art of reading and writing very 
rare. Almoſt all the nations of Europe 
however took the lead of us in collect- 
ing laws. Alfred, Edgar, and Edward 
the Confeſſor, had collected a digeſt of 
laws in England, in the tenth and cle- 
venth centuries, long before the Tracta- 
tus de legibus & conſuetudinibus Anglice 
of Glanville, which Robertſon cites as 
the firſt collection of cuſtoras made in 
1 7 th and which is only dated in 

x P 2 1181. 
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1181. The code, Regiam Majeſtatem, 
appeared in the ſame century in Scot- 
land; and if it be the production of 
David the Firſt, to whom it is attri- 
buted, according to Robertſon himſelf, it 
is not, as he pretends, a ſervile imitation 
of the work of Glanville, ſince Malcolm 
IV. ſucceeded David in 1155. Alonzo, 
in the thirteenth century, in Spain, com- 
bined all the provincial cuſtoms in the 
celebrated code of Las Partidas; and the 
Swedes, about the ſame period, formed 
their Land/hag. Edward, at the begin- 
ning of th2 fifteenth century, performed 
the ſame operation in Portugal. The 
French alone had not only no uniform 


code, {an advantage they probably never 


17] enjoy but were without even a col- 
lection of their, cuſtoms. Some lawyers 
had made an attempt only to collect the 
cuſtoms of certain provinces. Such was 
the object of Pierre de Fontaine, (1226) 
in his Conſcil, which contains a detail of 
the cuſtoms of the Pays des Verman- 
3 deis, and wherein the author tells us 
he was the firſt who attempted ſuch 

p uh a work. 


& 


a 
C 
Ii 
n 
6 


AND STATE PRISONS. 213 


a Work. Beaumancir, author of the 
cuſtoms of the inhabitants of Beauvais, 
lived about the fame time; the eſtabliſh- 
ments of St. Louis contained only the 
cuſtoms of the royal domains. 

At length, Charles VII. in 1453, 


and his ſucceſſors, particularly his fon, 


Louis XI. had the cuſtoms of the 
kingdom digeſted in writing, and from 
that period they have undergone all 
ſorts of changes, under the ſanction of 
royal authority. 

From the commencement of the third 
race, the Kings had iſſued particular 
ordinances, which were, properly ſpeak- 
ing, no more than charters. Some time 
after they hazarded general ones, but 
with the greateſt circumſpection. Phi- 


lippe Auguſte was the firſt who made 


this great ſtride in 1188 and 1190, (Or- 
donn. tome I. p. 1, 18) on which it 
is not improper to remark, that not leſs 
than one hundred and thirty years inter- 
ruption of the exerciſe of the legiſlative 
power of the nation was neceſlary to 
prepare the way for this innovation; for 


te. Sg the 
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the laſt of the capitularies collected by 


Baluze, was given in 921 by Charles 


the Simple. 

In the ſpace of three e centuries which 
elapſed from Hugh Capet to the States 
General of 1302, created, ſo to ſpeak, 


by Philip le Bel, for they bore hardly 


any reſemblance to the ancient aſſem- 


blies of the nation, no King convened , 


theſe general aſſemblies. They conſulted 


at leaſt the Biſhops and the Barons, the 


proof of which may be ſeen in the col- 
lection of ordinances. (Tome I. p. 5.) 
It was fince the reign of St. Louis that 
the Kings of France have poſſeſſed the 


plentitude of legiſlative power, which 


Louis XI. totally ſwallowed up, though 
his tyranny, and very moderate abilities, 
contributed but little to that revolution, 
which was prepared by fo many concur- 


ring circumſtances, and ſucceſſive ef- 


forts. 
At length, ordinances, edit, decla- 
. .rations, letters patent, arrets of council, 
&c. are ſo multiplied, that the nomen- 
elature alone is infinite, We may fay 
| of of 
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of this maſs what Livy faid of the Ro- 
man laws: Tam immenſus aliarum ſuper 
alias acervatorum legum cumulus. 

At preſent there remains perhaps: but 
one dyke againſt this torrent of ordi- 
nances, become by degrees ſo arbitrary. 
It is their arbitrary nature itſelf which, 
by placing them in contradiction to each 
other, reſtricts the authority and the 
practice of them. 


. Such are the revolutions of our juriſ- 


prudence. We ſhall ſee how, in the 


midit of theſe variations, the judicial 
power was ſucceſſively diſtributed. In 


this, as in the preceding part of the 


work, I ſhall only throw together the 
maſs; the details would be infinite, 


and do not enter into my plan. 


I I muſt firſt obſerve, that the feudal 


ſyſtem is not ſo modern an inſtitution as 
is generally believed. It is certain that 


in all parts of the world, traces of it, 
more or leſs diſtinct, are to be found, and 


that alone induces a belief that it is a 


wery natural plan of defence. But to 
confine myſelf to the ſubject I am treat- 


P + ing, 
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ing, I ſhall only ſay that it is indubi- 
table that this military and civil polity 
has at all times prevailed amongſt the 
northern or Celtic nations, and that they 
carried jts ſpirit and its principle with 
them into the new eſtabliſhments they 
formed in the diſmembered parts of the 
Roman empire. 

1 fay they carried the ſpirit. and the 
principle ; for it is certain that they had 
no landed property in their native coun- 
try, and that the diſtribution of lands 
was renewed every year amongſt the 
Germans, leſt the people, attaching 
themſelves to agriculture, ſhould turn 
indifferent to war; they were wholly 
unacquainted with what has been ſince 
called feudal tenure. But we find in Taci- 
tus, a very diſtinct idea of military vaſſal- 
age, if I may ſo expreſs it, as the illuſtrious 
Monteſquieu has remarked, who proves 
it by direct paſſages from Cæſar and 


from Tacitus. { Efprit des _ . XXX. 


c. III.) 
When theſe people had formed eſta- 


bliſhments, it was neceſſary to think of 
ing 
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protecting them, of maintaining, and 
defending them ; and the feudal ſyſtem 
ſprung up ſucceſſively, but conformably 
to the received ideas of every age amongſt 
warlike nations. This is not the place 
to trace out the progreſs of their inſtitu- 
tions of this nature. Monteſquieu, Ma- 
bly, Robertſon, Blackſtone, have done 
it with admirable neatneſs and preci- 
ſion. The object here is only to ſhew, 
how the eſtabliſhed order for the admi- 
niſtration of juſtice flowed from theſe 
ideas of feodality, and followed all its 
variations, 

« The univerſality and early uſe of 
* this feodal 'plan,” fays Blackſtone, 
tome II. cap. IV. of the Feadal Syſtem } 
* among all thoſe nations which in 
* complaiſance to the Romans we {till 
* call barbarous, may appear from what 
« is recorded of the Cimbri and Teu- 
* tones, nations of the ſame northern 
* original as thoſe whom we have been 
«« deſcribing at their firſt irruption in- 
to Italy, about a century before the 
* Chriſtian æra. They demanded of 

| 40 the 
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« the Romans, — aligiid 


fbi terre daret quaſi ftipendium: c 


© terum ut vellet manibus atgue armis 
« furs uteretur. The ſenſe of which 
% may be thus rendered; they deſired 


ſtipendiary lands (that is, feuds) to be 


* allowed them, to be held by military 
and other perſonal Ervices, whenever 
their lord ſhould call upon them. This 
«was. evidently the fame conſtitution 
“that diſplayed itfelf more fully about 
_ «ſeven hundred years afterwards, when 
„the Salii, Burgundians, and Franks 
e broke in upon Gaul, the Viſigoths on 
“ Spain, and the Lombards upon Italy; 
„and introduced with themſelves this 
* northern plan of polity, ſerving at 
. * once to diftribute and to protect the 
* territories they had newly gained.” 

We ſce what is the origin of that prac- 
tice conſtantly obſerved in the monarchy 
from its origin te a very advanced pe- 
riod of the third race, that whoſoever 
was under the military power of any 
one, was alſo under his civil juriſdiction, 
This was a principle common to all the 

northern 
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northern nations, or rather an idea na- 
tural to all conquerors, and even to the 
moſt ignorant and uncivilized nations. 
The Greeks and the Romans had at firſt 
the ſame policy; and it is eaſy to con- 
ceive that the firſt inſtinct of a ſocial 
body, which ſtands equally in need of 
protection from arms, and from the 
laws, ſhould unite theſe two powers in 
the ſame hands as long as the civil re- 
gulations continue ſimple, and not nu- 
merous. Another invariable principle 
of the civil and military power was, that 
one. judge never decided alone; and it 
is plain that this hinged on the ſame 
ideas with the former. 5 

The national aſſemblies, (the cammune 
conhilium of the Germans, the witten- 
azemote of the Saxons, &c. for this in- 


ſtitution is to be found in all the nations 


who come out of Germany) the national 
aſſemblies which partook of the legiſla- 
tive power with the King, not to ſay | 
that he was no more than the executer 
of the common deliberations, exerciſed 
a ſupreme juriſdiction, and in cauſes of 


every 
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every ſort. This was the practice of all 
the northern nations; it was alſo the 
peculiar privilege of the Franks, who 
had ftipulated it in the Salic law. The 
Franks, it is there faid, hall be jredges 
one of another with the Prince, and ſhall 
decree together the laws in future, accord- 
ing ts the occaſions that may ariſe. (En- 
cyclop. at the word Loi Saligue. Baluze, 
tame II. p. 178.) I ſhall enter into no 
further detail on a point ſo much diſcuſſed 
in theſc latter times, ſo perfectly eſtabliſh- 
ed, ſo clearly demonſtrated. The proofs 
of this aſſertion are innumerable under 
the two firſt races, and we have already 
ſeen that this cuſtom was ſacred amongſt 
the Germans; but in ordinary caſes, 
. and times, the following was the modo 

of rendering juſtice. | 
The Franks in ſpreading themſelves 
over, Gaul did not aboliſh the form of 
the Roman government, and preſerved 
the titles of Counts and Dukes. Under 
the Emperors, the name of Duke, which 
at firſt ſignified only Chief or Conductor, 
was 
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was particularly appropriated to the 
commanders of troops diſtributed on the 
frontiers. Theſe officers, ſuperior to 


the tribunes, were perpetual; and in 


order to attach them to the department 
they were appointed to defend, lands 
were aſſigned them, and their ſoldiers, 
bordering on the barbarians, with ſlaves 
and cattle neceſſary to improve them. 
They poſſeſſed them in perfect freedom, 
with the right of bequeathing them to 
their heirs, on condition of the latter 
bearing arms. Theſe lands were called 
benefices; and this is, according to a 


great many authors, the moſt ancient 


model of fiefs. (M. le Beau, Hiftoire 
du Bas Empire, tome I. p. 523.) How- 
ever this may be, their authority ex- 
tended itſelf, and they became gover- 


* nors of towns. 


The Counts, officers ſuperior to 
Dukes, were of a very remote inſtitu- 
tion. From the time of Auguſtus, we 
ſee ſenators choſen by the Prince to ac- 
company him in his journies, comes, 4 
comeando, or à comitando and to ſerve 

him 


! 
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him by way of council. They became 
ſueceſſively Counts of the palace, Ge- 
nerals of armies, and Governors of pro- 
vinces. The extent of the authority of 
theſe dignities at length varied, and the 
Dukes obtained the pre-eminence. 
The Count of the palace preſided at 
the King's court; and the King himſelf, 
accompanied by the grandees, and by the 
Biſhops, determined cauſes of the great- 
eſt importance. Cities had their Counts, 
provinces their Dukes, and villages their 

2ntenaries. It is not amiſs to obſerve, 
that ſuch was the ſpirit of robbery in 
France, or rather in theſe barbarous 
ages, that theſe inferior judges were 
obliged to ſwear that they would neither 
commit any robberies themſelves, nor 
protect robbers. (Capitul. Baluz. vol. 
II.) 

Let us remark alſo with M. de Mably 
(Obſerv. t. X. c. 3.) that this corrup- 
tion appeared in the judicial order as 
ſoon as the Prince attributed to himſelf 
the power of diſpoſing of employments 
without conſulting the Champ de Mars. 

* The 
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The Dukes, the Counts, and the Cen- 
tenaries, ſays this writer, had all pur- 
chaſed their dignities, or rendered them- 
ſelves worthy of it by ſome meanneſs ; 
and theſe magiſtrates, entruſted with 
every department of government 1n their 
provinces, made a ſcandalous traffick of 
the adminiſtration of juſtice. 
This inſtitution of Centenaries, which 
took place at the end of the fixth cen- 
tury, under Clotarius and Childebert, in 
order to make each diſtrict reſponſible 
for the robberies committed there, is 
abſolutely of German origin. Cæſar 
ſpeaks poſitively of the judicial autEo- 
rity exerciſed by the Centenarii, or prin- 
cipal inhabitants of a diſtrict, compoſed 
of different villages to the number of 
one hundred. Principes regionum atque 
pagorum inter ſuos judicant, controver fies 
que minuunt; and Tacitus, ho details 
the conſtitution of this people more am- 
ply, adds a circumſtance which proves 
that they called in the aſſiſtance of or- 
Uinary citizens, who themſelves took 
part in the deciſions. Elguntur & in 
conſiliis 
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confulis prineipes qui jura per pagos viſcos 
gue redunt. Centeni ſingulis ex plebe co- 
. mites confilium ſimul & autoritas adſunt. 
'Fhence the - Notables, or Peers of the 


French, and the Enghſb Furies, as we 


ſhall ſee. This eſtabliſhment of Centena- 
ries was afterwards imitated; and brought 
to perfection by Alfred in England, 
vrhere it ſtill ſubſiſts. It took place 
likewiſe in Denmark, and derived its 
fource, like all the reſt of our legiſla- 


tion, from the manners of the Germans. 


Centeni ex fingulis pagis ſunt ; idque ip- 
fum inter ſuos vocantur ; & quod primo 
numerus fuit, jam nomen et honor eſt. 
(Mor. Germ. 

The Dukes and Counts, and their 
Centenaries or Vicars, diſtributed in dif- 
- ferent parts of their governments, al 
ſembled the Court Leefs or Malles, 
(PL Alps, or MALLEs) where the nota- 
bles / boni hommes } were convened. No 


judgment was pronounced, without 


taking from the moſt notable citizens, 


ſeven aſſeſſors, known by the name of 
 RacimBouRGs or SCABINS ; and theſe 
aſſeſſors 


tr 
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aſſeſſors elected by the people, //cr/icet 
electos populi, ſee art. XXII. of the firſt 
Capitulary of the year 809. Bal. tome I. 
p. 400. Dem Bouquet, tome VI. p. 
14.) and always choſen from the na- 
tion of the perſon againſt whom the 
proceſs was carried on, formed the ſen- 
tence. They muſt be at leaſt to the 
number of TWELvE. THE CHIEF OF . 
THE TRIBUNAL ALONE: PRONOUNCED 
THEIR JOINT DECISION. (Mably, 
Obſerv. ſur Vhiſtoire de n tome I. 
P- 27.) 

Here is clearly the origin of the judg- 
ment by one's peers, or by jury, traces 
of which are to be found amongſt all 
the nations who have obeyed the feodal 
laws; as in France, in Germany, in 
Italy, in England. Sternhook pretends 
that the tribunal of juries, which in the 
Teutonic language are called Nembaa, 
was formed by Regner, King of Swe- 
den and Denmark, who lived at the be- 
ginning of the ninth century. Sir Mil- 
liam Temple aſſerts that there are ſufficient 
traces of this cuſtom, from the conſti- 
Ver. II. Q tution s 
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tutions even of Odin, the firſt conductor 
of the Afiatic Goths, or Getes, into 
Europe, and founder of that vaſt king- 
dom which encompaſſes the Baltic, from 
whence all the Gothic governments of 
our countries of Europe, which lie be- 
tween the north and the weſt, have ta- 
ken their riſe. This is the reaſon why 
this cuſtom is as ancient in Sweden as 


any tradition whatever. (Encyclop. at 


the word Pairs.) It was known in 
England at the time of the firſt Saxon 
colonies ; and Biſbop Nicholſon attributes 
the inſtitution of it to Woden, their 
King, their legiſlator, and their God. In 
ſhort it was a privilege immemorial, and 


common to all the Franks, not to be 


ſummoned and judged but by their 
peers. Sometimes in the monuments of 
our public right even, the peers are ſim- 
ply called Franci; as we ſee in the or- 
dinance of Philip de Valois, of Decem- 
ber 1344. 

The authority of thoſe civil and mi- 
litary officers, ſuch as we have been de- 
n was nothing leſs than unlimited. 
; It 
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It may be added too, that the Mtss1 
Deminict, extraordinary, and ambu- 
latory judges, (a ſubſequent eſtabliſh- 
ment, 'tis true) exerciſed a pretty ex- 
tenſive juriſdiction over the ordinary and 
fixed judges ; a wiſe and falutary inſti- 
tation preſerved by England alone. 

It is unneceſſary to obſerve that the 


adminiſtration of juſtice reſpected only 


free men. It is well enough known that 


man throughout, has given chains to 
man ; that by the feodal law the whole 
people found themſelves reduced to a 
ſtate of vaſſalage under the Barons and 


the King; and that even the greateſt 


part crouched under the moſt abject ſer- 
vitude; for the number of bondſmen, in 
all the nations of Europe, was prodi- 
gious; and theſe unfortunate victims 
of human pride were often dreadfully 
wretched and oppreſſed. Every maſter 
exerciſed an abſolute power over his 
ſlaves, and had a right to puniſh them 
with death, without the intervention of 
the judge. | 
7 . From 
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and military offices, aroſe the judicial 
powers of the ſeigneurs. This is a truth 
which the learned and / ingenious . Ro- 
bertſon has only feebly diſcovered, and 
which he lays aſide almoſt as ſoon as he 
has ſhewn it. M. de Monteſquieu, in 
my opinion, has evidently proved, that 
they derive their origin neither from 


affranchiſements, as ſome have thought. 


nor from the uſurpation of the poſſeſſors 
of fiefs, as the greater number aſſert. 
(V. liv. XXX. de /Efprit des Loi.) 
From the time of Charlemagne we find 
proofs of theſe private judicial acts, 
which probably were founded on the 
confidence of the people in theſe terri- 
ble criſiſes of oppreſſion, which deſo- 
a lated France, under the Merovingian Dy- 
naſty. And certainly the royal authority 
was not on the decline, under that reſtor- 
er of France, who was the firſt that gave 
any ſort of regularity to the national con- 
ſtitution. In what we ſay here relatively 
to the judicial powers of the ſeigneurs, 
ye mult except Normandy, where juſtice 
3 was 


From the. immemorial union of civil 
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was originally in the hands of the Prince, 
and was only exerciſed by virtue of his 
commiſſions. (Boulainvilliers, Lettres 
fur les ancient Parlemens.) 

Writers on the hiſtory of fiefs have 
frequently introduced the ideas and prin- 


ciples of modern politics; an infallible 


method certainly of deviating from the 
truth. When we read in our hiſtory 
the celebrated anſwer of Adlebert, Count 
of Perigord, to Hugh Capet, who aſked 
him in a haughty, and rather extraor- 
dinary tone, Who made him a Count ?— 
THEY WHO MADE YOU A KING :— 
When we read theſe anecdotes, we are 
apt to think that this is the language of 
an audacious ſubject, proud of his u- 
ſurped power, and emboldened by the 
degradation of the regal authority. But 
Aldebert moſt clearly faid nothing but 
the exact truth. At a time when in 
England, from the concurrence of ſeve- 
ral circumſtances, her Kings were much 
more abſolute than in every other feodal 
kingdom, the Count de Varenne pointed 
to his ſword as the title of his poſſeſ- 

Q 3 fans, 
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ſions, adding, that William the Baſtard 


had not conquered his kingdom alone ; but 


that the Barans, and among ſt them his 
anceſtors, were aſſociated in his enterprixe; 
the Count de Varenne expreſſed exactly 
the ſame ſentiment with the French Ba- 
ron, and all the feudatories of the king- 
doms governed by the feudal law, might 
have ſaid the ſame, The feodal ſyſtem, 
the principles of which are founded on 
convention, and which is ſealed. by the 
reciprocal faith of the parties, was com- 
 pulfory on the Kings with reſpe& to 
their Barons, as it was binding likewiſe 
on the Barons towards them; this is 
conſigned in all the monuments of our 
public right, beſides that it is ſelf-evi- 
". dont," 9 

In what manner ſoever we conceive 
the firſt partition of the lands conquered 
by the Franks, and in general by the 
northern nations; whatever idea may be 


formed of the firſt fiefs, it muſt be ad- 


mitted, without incurring an abſurdity, 
that it was not poſlible for fierce and 
_ warlike nations, jealous of their inde- 
pendence, 


* 
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pendence, to preſerve the uſe of property 
from which they might be- diſpoſſeſſed 
at the will of a Sovereign, whoſe au- 
thority they ſo ſtudiouſly limited in o- 
ther reſpects, and for them to eſteem 
ſuch precarious eſtabliſhments an ade- 
quate recompence for their triumphs 
and their blood. It was but juſt that 
he who cultivated the earth, ſhould 
reap and hold the harveſt. It was e- 
qually the intereſt of the community, 
and of the Prince, to attach the pro- 
prietors to the public weal, by ſecuring 
to them and to their families, the poſ- 
ſeſſion of the portions granted to them, 
or which fell to them by ſucceſſion. 
This change of property in no reſpect 
contradicted this principle, rather theo- 
retic than politic, of the feodal law, 
that the King was the ſupreme Lord of 
the landed property, fince he might 
gain, on the contrary, by the ſettlement 
and ſtability of the feodal tenures. 

It was violence which at firſt ren- 
dered fiefs hereditary; but this violence 
was very natural, as it was the effect of 
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the Merovingian* deſpotiſm, which had 

got to ſuch an height, that no property 

was reſpected. The King withdrew, 
reſtored, and reaſſumed his gifts as his 
caprice dictated. So precarious a ſitu- 

ation diſpleaſed undoubtedly the Lr u- 
bps“; and we ſee them accordingly 
aſſembling at Andely, from the reign 
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of Gontran, in the fixth century, to 1 
treat of the peace between him and | 
Childebert, and to force theſe Princes ( 
to agree that they ſhould no longer be 7 
at liberty to withdraw at their pleaſure i 
the benefices they had granted. This a 
was probably the fixſt movement of the d 
revolution reſpecting benefices, of the n 
particulars of which we are ignorant. / t 


It is certain that this treaty of Andely 


* Levpes apud veteres efſe eos, qui ſub principis 
cujuſdam juriſdictione ſunt, ſrve, qui ductum principis 
cujuſdam ſequuntur. Unde d noftro LEITEN vocem 
hanc derivatam apparet.——Vivat Rex, qui tales habet 
Leopes. Geſta regum Francorum, cap. 13.--+ 
In Anglo Saxon, LROTH denotat populum.—-Gre- * 
gory of Tours ſays, lib. IX. c. 20, LEupks illi qui 
domno Guntchranno poft tranſitum domini Clotairii ſa- 

crameuta præbusrunt. T ranſlator. 
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produced all the great movements which 
agitated France under the Merovingian 
race, and terminated by the overthrow 
of that Dynaſty. At length, the here- 
ditary deſcent of theſe benefices was ir- 
revocably decided in the Aſſembly of 
Paris in 615, : 

It is unneceflary to enlarge here on 
the difference between the benefices pro- 
perly called Fitrs, conferred by the 
Carlovingian race, and thoſe of the Me- 
rovingians. It is enough to know, that 
it was then that the obligation of civil 
and militaty ſervices was formally or- 
dained. The three firſt chiefs of the 
new Dynaſty felt it to be their intereſt 
to promote that of their vaſſals, in order 
more cloſely to attach them. Their 
powerful genius united, conſolidated, and 
kept every thing in order; but their fee- 
ble ſucceſſors were unable to conduct 
ſo complicated a machine. The fiefs 
which the Carlovingian monarchy vo- 
Iantarily reſtored to exiſtence, ' became 


| hereditary from the time of Charles the 


Bald; nor- do I fee how it was poſlible 
| f for 


234 ON LETTRES DE CACHET 


for them not to become ſo, even under 

the moſt firm and the moſt able Kings. 
It was not the fame with reſpe& to 

the commandries, ſuch as counties, which 


became independent and perpetual, from 


whence reſulted abſolute anarchy, in the 
midſt of which the juriſdiction of fiefs, 
ſucceſſively ſubdivided into inferior fiefs, 
wherein the civil was conſtantly united 
with the military juriſdiction, extended 


itſelf to an exceſs produced ſolely by the 


ariſtocratical deſpotiſm erected by the 
Kings, by attacking the national liber- 
ty, under the perſuaſion that they were 
working only for themſelves. We ſee, 
from the tenth. century, the Seigneurs 
in poſſeſſion of ſupreme juſtice, and de- 
livering definitive ſentences . out of the 
reach of appeals. At length, they went 
ſo far as to erect: their domains into re- 
galities, ura regalia] and they uſurped 
almoſt all the royal prerogatives. This 


however is no longer any part of my 


ſubject. | . 
The form of judgments changed with 
that of fiefs. It is of no importance. to 
2 SETS © 
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fix the preciſe moment of theſe varia- 
tions. When fiefs became hereditary, 
the court-leets changed into aſſizes, in 
conformity with the principles of the 
feodal law, and the moſt ancient ideas 
of the nation; the obligation of a vaſſal 
towards his Lord was to produce free 
men for war, and to judge his Peers in 
his court. / Pares curtis, Pares curiæ. 
The Peers of every ſeignory aſſembled 
at certain periods before their Seigneurs, 
and gave judgment by the plurality of 
voices. The habit of being judged by 
Peers, was ſo rooted in the nation, that 
when the towns had acquired corporate 
rights in the, thirteenth and fourteenth 
centuries, they ſtiled their Judges, in 
ſeveral places, eſpecially in, Picardy, 
Pairs-BouRGEo1s. { Peer-Citizens.) 
Pierre de Fontaine, in his book, Con- 
ſeil a ſon Ami, propoſes and reſolves the 
queſtion of the number of Peers neceſſary 
to form a judgment. Tou aſk me, 
% how many men are ſufficient to ren- 
« der judgment. Undoubtedly, four 
« are ſufficient.” But the number of 
| Peers 


J. 
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Peers in the courts of the Barons was often 

much more conſiderable. We find, for 
-  Inftance, in the Hiſtory of Languedoc, 
(by Devie and Vaiſſette) a criminal pro- 
ceſs in the court of the Viſcount of Lau- 
trec, in 1299, where more than two 
hundred perſons aſſiſted, and gave their 
voices. 

Such was the conſtant rule of all the 
fiefs which the feodaliſts held in the 
» feodal court of their Sovereign. The 
great vaſſals held the King's court, and 
ſo on, according to the degrees of the 
feodal hierarchy. M. de Boulainvilliers 
ſuſpects, not without reaſon, that the 


real object of the reduction of the Peers 


of the kingdom to twelve, which is 
thought to be dated from the corona- 
tion of Philip, ſon of Louis le Gros, in 
1129, was to diminiſh as much as poſ- 
ſable the idea of an election, which 


had before been the invariable practice. 


(See the following note.) And, in fact, 
this reduction by no means did any pre- 
judice to the right of a ſeat in the King's 
Parliaments, or Courts, poſſeſſed by the 

1 other 


* 
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other feodaliſts, of the Crown: upon 
which it muſt be remarked, that the 
moſt probable, and the moſt generally 
received opinion is, that the title of 
Baron was only ſynonimous with that 
of a Seigneur of a noble benefice n 
neur d'un bien noble). | 
Louis le Gros, who appears to me to 
have been the firſt able King of the race 
of Capet, who had really any political 
ſyſtem of conduct, wrought an effectual 
and very happy change in the juriſpru- 
dence, and judicial form, by inſtituting 
corporations in his domains. Long be- 
fore him, the Seigneurs had granted 
charters of freedom or immunity to ſome 
of their towns, and to ſome villages. 
But Louis le Gros erected them into 
corporations, and eſtabliſhed in them 
the municipal government. By little 
and little, this example was followed by 
the great Barons, who, exhauſted by 
the cruſades, were in great want of mo- 
ney, and received the prize of this act 
of juſtice. The charters of the new 
corporations were in fact new laws for 


the 
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the municipal adminiſtration of the new 
juriſdictions, and they above all pre- 
pared the way for greater innovations, 
by making the people feel the value of 
a more regular government, and the 
means of bringing it to perfection. All 
queſtions relative to property were de- 
cided in the corporations by magiſtrates 
and judges, named or elected by the 
townſmen. {Robertſon, Progfi, Gc. 
The reader may ſee in the author I am 
quotin g, and the writers he points out, 
very curious details on this new order 


of things, which took riſe in the twelfth | 


and © thirteenth "centuries. The chief 
privileges granted to the commons, ſuch 
as jaſtice, the right of keeping a militia 
on foot, of making extraordinary levies, 
ccc. were gradually taken from them by 
the Kings. The ordinance of Moulins 
(article 71) deprived them of civil juſ- 
tice, ſtill leaving them the exerciſe of 
criminal juſtice, and of the police. This 

latter juriſdiction, ſtill very much re- 
ſtrained, is almoſt all that remains to 
the greateſt part of municipal officers. 

| Beſides 
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Beſides the inſtitution of the com- 
mons, Louis le Gros tried another me- 
thod of recovering ſome influence over 
the juriſdiction of the Barons, by re- 
viving the Mit Dominici, whom he 


called by the new name of Juks DEs 


ExEMPTS. This did not ſucceed, 
It ſhocked the received uſages and 


ideas, and the proud independence of 


the Barons too violently. His ſucceſſors 
with more ſucceſs encouraged the ap- 


peals authorized by the maxims of the 


feodal law in caſes of, denial of juſtice, 


- whether voluntary or accidental. Now 


all authority of particular juriſdictions 


muſt fall ſooner or later to the tribunals, 


which acquired the right of reviſion. _ 

In the Parliament of 1216, under 
Philip Auguſte, a Parliament which 
furniſhes the firſt title by which the 
Peerage of France is diſtinguiſhed from 
the Barony, though the Peers and Ba- 


rons had an equal voice there, in form- 


ing the judgment. (Boulainv. Lettres 
ſur les Parliamens, lett. V.) - In this 
Parliament it was decided, for the firſt 
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time in fact, that a Noble might be 
proceeded againſt by any other than his 
Peers. It was determined that Blanche, 
Counteſs of Flanders, had been regularly 
proceeded againſt by ſimple Knights, a 
very remarkable innovation; for very 
ſoon the bailiffs or valets of the King, 
and the ſetjeants {/ervientes armorum ') 
were thus employed and, in fact, it 
was by a ſimple bailiff Chuiſier that the 
Duke of Burgundy was ſummoned in 
1470, under Louis XI. 

From that period the judgment by 


Peers was neglected, and we ſee under 


the regency of Queen Blanche, the great 
requiring, before the day of the corona- 
tion of St. Louis, the enlargement of 
the Counts Ferrand of Flanders, and of 
Renaud of Boulogne, who had been pri- 
ſoners for twelve years; and the reſtora- 
tion of lands held by violence from ma- 
ny of them, IN CONTEMPT OF THE 
LIBERTIES OF THE KINGDOM, and 
the paſſing of a formal and permanent 
law, that no one in future ſhould be 


deprived of his fiefs, or of any rights 
5 | *  what- 
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whatſoever, without the judgment 
of his Peers. The terms in which 
Matthew Paris expreſſes this, are re- 
markable: Pars maxima optimatum 
« petierunt de conſuetudine Gallica om- 
nes incarceratos 2 carceribus liberari, 
e qui ix ſubverfionem libertatum regni 
« jam per annos duodecim in vinculis 
« tenebantur. Aadſiciunt quad nullus de 
* regno Francorum debuit ab aliquo 
* jure ſuo ſpoliari nifi per judicium duo- 
« decim parium.” This demand alone 
would ſufficiently prove that the Kings, 
by ſtriving to render their authority 
more independent, not only did not em- 
ploy juſt methods, but that they had no 
other object than the intereſt of that au- 
thority, and not that of re-eſtabliſhing 
good order. | 

ut England, where the ariſtocracy 
had many checks to which it was a 
ſtranger in France, and where the diſ- 
orders were perhaps greater, affords a 
very manifeſt proof, that the violen- 
ces and robberies then exerciſed, were 


more owing to the ſpirit of the age, 
Vol. II. R the 
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the general ignorance, and the barba- 
niſm of manners, than the nature even 
of the feodal government. The ſtate, 
however, was of leſs extent, and the 
dependence of the Nobles more imme- 
diate. The turbulent and precarious ſi- 
tuation of the Norman Barons, in the 
midſt of a conquered and oppreſſed peo- 
ple, who abhorred them, had neceſſa- 
rily ſtraitened this dependence. None 
of the feodal countries of Europe had any 
inſtitution ſimilar to that of the County 
Court, which the Engliſh adopted from 
the Saxons. This tribunal, where all 
the Frank fief-holders of a province, nay 
even the greateſt Barons, were compel- 


led to do ſervice with the ſheriff or king's 


officer, and the ambulatory judges, in- 


ſtituted by William the Conqueror, fat 


in judgment on all the controverſies that 
aroſe between the ſubjects of the diffe- 
rent baronies. The King's Court paſ- 
ſed ſentence in all civil and criminal 
cauſes between the Barons themſelves. 
William had aſſumed to himſelf the ap- 
peals from the Courts, the Baronies, 
ND and 
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and County Courts, This Prince, one 
of the ableſt and moſt ſavage deſpots of 
whom hiſtory makes mention, had at 
that time in every ſenſe prodigiouſly ex- 
tended the royal prerogative, and concen- 
trated the adminiſtration of juſtice in the 
laſt reſort in his own hands, long before 
the Kings of France attempted it. 

Well, then, let us ſee in Myr. Hume, 
what vexations were exerciſed in Eng- 
land on all. ranks of citizens, even by 
the leaſt graſping, and the moſt able 
Kings, always faithfully imitated in their 
robberies by their great vaſſals. The 
« Kings of England,” ſays this philo- 
ſopher, who the firſt among the mo- 
derns has diſputed the palm of hiſtory 
with the ancients; © the Kings of 
„England abſolutely imitated the bar- 
* barous Princes of the Faſt, who 
* could not be approached with empty 
© hands, who made a traffick of all their 
* favours, and intermeddled with all 
* the affairs of their ſubjects, in order 
* to find a pretext to lay them un- 
** der contribution. Juſtice itſelf was 

R 2 bought 
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bought and ſold without myſtery. 
“ The King's Court, although the ſu- 


e preme tribunal of the kingdom, was 


* open to thoſe only who brought rich 


«* preſents to the Monarch. The ſums - 


* it coſt the parties to obtain expedi- 
“tion, delays, demurrers, and, with- 
e out doubt, the perverſion of juſtice, 
« were placed on the royal regiſters, and 
* remained inſcribed there as monuments 
« of the iniquity and tyranny of the age! 
Let us not attribute, therefore, all the 
diſorders of theſe unfortunate times to 
the nature of the government ; nor let 
us do honour ſolely to reaſonable, at 
firſt, but ſoon arbitrary and exceſſive 
increaſe of the royal authority, and of 
the more regular policy which intro- 
duced itſelf in the following ages. The 
return of light diſſipated the darkneſs. 
Nothing was more ſimple, and leſs de- 
pendent on the interpoſition of deſpo- 

tiſm. | 
After all, were not the declamations 
ſo often repeated againſt the feodal ſyſ- 
tem infinitely exaggerated, ſtall woul i 
it 
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it not follow that the nation has gained 
any thing by the government ſubſtituted 
by our Kings. This diſcuſſion, which 
I ſhall undertake elſewhere, would lead 
me too far from my purpoſe in this 
place. I ſhall only make one remark, 
which may awaken ſome ideas on this 
ſubject, 

They were two Princes, almoſt co- 
temporaries, (Louis XI. and Henry VII.) 
who in France and England have given 
the ſevereſt blows to the feodal ſyſtem. 
The conſequences of their operations were 
very different. In France the great only 
were loſers, and the King gained very 
much; for the people, though appa- 
rently leſs enſlaved, were always ſo in 
reality; and the ſervitude in other re- 
ſpects was already mitigated, As for 


the Clergy, they preſerved their privi- 


leges, and their property. In England, 
on the contrary, the commons had al- 
ready a great influence in the legiſlation. 
The blow given by Henry to the Nobles, 
by humiliating that imperious order, ag- 
grandized the Commons; and the re- 

7 R 3 volution 
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volution - became compleat, when under 
Henry the VIIIth the goods of the 
church were diſtributed amongſt the peo- 


ple, who made the acquiſition of them 


on the overthrow of the Romiſh reli- 
gion, and who had no rivals, becauſe 
the Nobles were ruined. 
The people of England, however, did 
not become really free, before the grand 
cataſtrophe had cauſed the regal autho- 
rity to be determined with preciſion. 
But there always remained to that proud 
and generous nation, two reſources a- 
gainſt deſpotiſm, which we had not 
poſſeſſed from the time of Charles VII. 
The right of taxing themſelves, and the 
exemption from a ſtanding body of mer- 
cenary troops. When the deſpot was 
inclined to arm, the people armed alſo, 
and armed better than him. We, on 
the contrary, diſarmed ourſelves from 
want of reflection and from laſſitude, at 
the moment when it was the moſt ne- 
ceſſary to public liberty to retain our 
arms, to remove every pretext for the 
eſtabliſhment of a ſtanding army. 
We 


W 
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We may talk as much as we pleaſe of 


our monarchical fanaticiſm, of the zeal 


of our Nobility, of the love of the 


French for their Kings; I maintain, 
that the event would have been very 
doubtful under the aukward and puſil- 
lanimous Charles VII. had not Henry 
VI. of England been an ideot; had not 
the houſe of Burgundy detached - itſelf 
from his alliance, which never would 
have happened to an ambitious and able 
Prince ; and had not England been rent 
and divided by domeſtic troubles. 

But, Charles VII. once re-eſtabliſhed, 
never was it more important to main- 
tain and conſolidate the feodal govern- 
ment, perfected, or rather long ſince 


corrected, by the eſtabliſhment of the 


third eſtate, than at the moment when 
the ſword was in the hands of the Prince. 
The true regeneration of France would 
then have been to render the repreſen- 
tatives of the nation abſolute maſters in 
the ſtates, and ſubmiſſive at home. 
This was very poſſible, nay very prac- 


ticable; but no, we were already cor- 


R 4 rupted. 
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rupted. Charles VII. ſeized the plau- 
ſible pretext of the troubleſome circum- 
ſtances. I fay pretext ; for the Englith, 
who had exhauſted themſelves during 
four hundred years under the Normans 
and Plantagenets, by carrying their 
arms into France, were only tempted 
by the hope of plunder, and urged on 
by national hatred: The idea of con- 
quering this kingdom was too abfurd, 
before the unforeſeen events of the reign 
of Charles VI. and became infinitely 
more ſo after the ill ſucceſs: of Henry 
VI. France ought, therefore, to have 
been henceforward more tranquil than 
ever. No matter. Charles VII. 
« gained, ſays Commines, and began 
« with the impoſition of failles at his 
t pleaſure, and without the conſent of 
« the ſtates of his kingdom, by making 
« the Seigneurs conſent to it, for cer- 
t tain penfions which were promiſed 
e them, as a recompence for the taxes 
* levied on their eſtates.” (Mem. liv. 


VI. chap: VII.) Coqville ſays, The 


* nomination to the offices of aſſeſſors, 


© receivers, 
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ce receivers, comptrollers of the falt 


ee granaries, and granary keepers, was 
granted them, which were eſtabliſhed 


* in their counties and ſeignories, and 


„ which ſeveral of them enjoyed, in the 
„ middle of the reign of Francis the 


« Firſt, who took from them that pri- 


-««. vilege.” - { Diſcours des Etats de France, 


tome I. p. 280.) This capital point 
obtained, every thing was obtained, had 


it not even been followed by the terri- 


ble reign of Louis XI. 

But this digreſſion becomes too long. 
Jam contented with having made the 
reflecting reader ſuſpect, that it is very 
inconſiſtent to imagine that the nation is 
much indebted to its Kings fot having 


overthrown the feodal ſyſtem, and de- 


ſtroyed the Nobility, ſince from that 


moment they have told the people what 


Pompey told the Mamertins, who urged 
their privileges: IT 1s our OF QUES- 
TION TO QUOTE LAWS TO A MAN 
WITH ARMS IN HIS HANDS. 
St. Louis gave ſtill more fatal blows 
to the juriſdiction of the Nobles than 


any 
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any of his predeceſſors. The judicial 
order, as well as the juriſprudence, un- 
derwent almoſt a total change under his 
reign. He eſtabliſhed, of his fole autho- 
rity, the four great Bailiwicks of Ver- 
mandois, of Sens, of St. Pierre-le-Mou- 
tier, and of Macon, to judge privileged 
caſes, ecclefiaſticks, and appeals from the 
Seignorial Courts. His power already 
extenſive and ſtable, the reſpect due to 
his virtues, even his talents enſured the 
ſucceſs of all his enterprizes. It muſt 
be allowed, that his was too often the 
reign of Clerks and Monks: in other 
reſpects he certainly performed many 
juſt, great, and uſeful things. Mr. 
Hume has juſtly remarked, that this 
Prince, of the moſt ſingular character 
ſpoken of in hiſtory, knew how to com- 
bine the humble and minute piety of a 

Monk, with all the courage and all the 


magnanimity of the greateſt heroes; and, 


what ought to appear more extraordi- 
nary, the juſtice, the integrity of the 
-molt diſintereſted patriot, and the mild- 

| } nels 
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neſs and humanity of the : moſt accom- 
pliſhed philoſopher. 

The more the royal authority Yay 
itſelf, the more progreſs did that of the 
royal judges make. There is no doubt 
that on their ſide they neglected nothing 
to augment it. The juriſprudence, as 
we have ſeen, was become more com- 
plicated, and far beyond the knowledge 
of the ignorant Barons. All their re- 
tinue was as ignorant. The Peers and 
Prud'hommes were no longer in a ſtate of 
judging. The Nobles alſo had their 
Bailiffs. At firſt they did not judge; 
but they gave the inſtruction, and pro- 
nounced the judgment of the Peers. By 
degrees they judged in their place. Men 
were more eaſily reconciled to this practice, 
as the eccleſiaſtical tribunals had long ſet 
the example; for they had obtained or 
extorted the exemption from civil juriſ- 
diction from the twelfth century, and 
we ſee them even enjoying this impor- 
tant conceſſian, in the greateſt part of 
Europe, from the eleventh, which beheld 
alſo the grigan of the Juriſdiction of the 

Fr Þ | Legates. 
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Legates. Already had the canon law 
roundly decided, that prieſts ought to 
be honoured, and not judged by Kings. 
Sacerdotes d regibus honorandi ſunt, non 
judicundi. And nothing is leſs aſtoniſh- 
ing in the age when Venilon, Archbi- 
ſhop of. Sens, lived, than the fact, that 
having had the audacity to excommu- 
nicate and depoſe Charles the Bald, that 
pitiful! Monarch ſhould write him,— 
This Prelate ought not to have de- 
4 poſed me before I appeared before the 
L Biſhops who conſecrated me, and had 
« ſubmitted to their judgment, to which 
6%] have been, and ever ſhall be, very 
« ſubmiſſive; they are the thrones of 
« God, and it is by them that he pro- 
« nounces his decrees.” Qud conſecra- 
tione vel regni ſublimitate, ſupplantari vel 
Prajici d nullo debuerant, ſaltem fine au- 
dientia & judicio epiſcoporum quorum mi- 
nifterio in regem ſum conſccratus, & qui 
thron Dei ſunt dicti in quibus Deus fe- 
det & per quos ſua decernit judicia; quarum 
paternis correctionibus & caſtigatoriis ju- 
dicis me ſubdere ſui paratus, & in præ- 

ſenti 
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ſenti ſum ſubditumm (Libell. adverſus 


Venilonem. apud Duch. t. II. p. 436.) 
The third Council of Latran forbade the 
laity, under pain of excommunication, 
to oblige clerks to appear before them; 
and Innocent III. in the thirteenth cen- 
tury, determined, that clerks could not 
renounce that privilege, being a part of 
the public right. The clerks very ſoon 
paſſed from the exemption from ſecular 
tribunals, to a furiſdiction over the ſecu- 
lars in moſt affairs; that is to ſay, in 
all thoſe which had the ſmalleſt, or the 
moſt remote connection with ecclefiaſti- 
cal concerns or intereſts, until the four- 
teenth century, when the temporal ju- 
riſdiction came by degrees to limit the 
ſpiritual. But this did not entirely ſuc- 
ceed before the ſixteenth century, by the 
famous ordinance of 1539. 

But this not immediately belonging to 
my ſubject, I ſhall only obſerve, that 
the introduction of the civil law in all 
the eccleſiaſtical courts, was one of the 
moſt adroit inſtitutions of ſacerdotal deſ- 
potiſm, inaſmuch as it abſolutely ſepa- 

rated 
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rated theſe tribunals from the national 
courts. - We have already feen what 
motives Kings and their Miniſters had 
to favour this juriſprudence. A mode 
of procedure, which placed the arbitrary 
power of deciſion in the hands of one 
man, without any other intervention, 
was formed in every ſenſe to pleaſe them. 
The profound ignorhnce which then 


reignedin all the other orders of the ſtate, . 


prevented them from perceiving the im- 
portant conſequences of this innovation ; 


and the ſuperſtitious, timid, and cir- 


cumſpect veneration they had for the 
' clergy, greatly contributed to make them 
receive and even approve. of a practice 


which had in ſome meaſure been conſe- 


crated by them. 
Ihe overthrow of the A juriſ- 
ditions, almoſt wholly uſurped by the 
bailiffs, was flow, and almoſt imper- 
ceptible; but even that ſerved more ſo- 
lidly to eſtabliſh the new order of things. 
We ſtill find at the end of the four- 
teenth, or the beginning of the fifteenth 
century; *© Sire, * en ma juſtice 
bs: « haute, 


ru 
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« haute, moyenne & baſſe que Jai en 
« tel lieu, cour, plaids, baillis, hommes 
« féodaux & ſergens.” But there- was 
no longer, ſays M. de Monteſquieu, any 
thing but feodal matters judged by the 
Peers. The reaſon of it is ſimple; they 
underſtood nothing of any others, arid 
their learned rivals loſt no opportunity 
of ſtripping them. 

The famous ordinance of Philip It 
Bel, of 1305, totally compleated the 
change in the judicial order. It rendered 


the Parliament ſtationary at Paris. Un- 


til then, the King's court of juſtice had 
been ambulatory, and attached only to 
the palace where the King had his re- 
fidence. / Aula regis.) The name of 
Parliament goes back as far as Louis le 
Gros ; but that court of the King was 
not judicial, in the preſent acceptation 
of that term, till towards the middle of 
the thirteenth century, under St. Louis. 
The moſt ancient regiſter we have of the 
Olim, is of the year 1254. The regiſ- 
ter of Philip Auguſte, intitled, Regi- 
trum Curie Francie, is in 12143 but 

they 
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they are only inventories of charters, &c. 
(Encyclopedie, at the word Parlement.) 
Some writers pretend, contrary to the 
opinion of Roche Flavin, who is in the 
moſt tepute, that the Parliament was a 
long time ſtationary before the com- 
mencement of the fourteenth century. 
However that may be, the firſt civil re- 
giſters of the Parliament begin only in 
1319, which by no means. contradict 
the frequent ſittings at Paris, at certain 
times of the year, from the year 1291, 
and this practice continued as long as 
there was not buſineſs enough to find it 
continual employment. Certainly, as ſoon 
as it was determined that this court 
ſhould become the ſupreme tribunal for 


property, it was neceſſary to make it 


permanent. Affairs having multiplied 
by the union of ſeveral baronies to the 
crown, by the reſerve of royal caſes, 
&c. the ſittings of Parliament became 
longer. Philip the. Long ſeized this 
very - plauſible, pretext to exclude the 
Biſhops from Parliament, by his ordi- 
nance of the zd of December 1319. 

| | When 
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When. the Parliament had became ſta- 
tionary at. Paris, the King adopted the 
practice of ſending” every year, at the 
commencement of their ſitting, A ſtats 
0 the Preſidents and 8 Clerks 
and Laity, who ſhould fit there. Phi- 
lip de Valois went ſo far 4 as to, make out 
a liſt of thoſe who might expect wages. 
(Ordonn. du 4 Mars 1344.) But under 
the , troubles of the reign of Charles VI. 
the liſts or ſtates being no longer ſent, 


the officers of the Parliament continued 


of themſelves, and became perpetual. 
(Encyclopedie, at the word Conſeiller. } 
But Francis the Firſt, by rendering the 
judicial employments venal, placed chem 
in fact in tie moſt ſtrict dependence, 


AE the appearance of rendering them 


nore ſtable. 
It is well known, that the Parlia- 


ment, ſo long compoſed of the Peers of 


France, of the firſt order of the Clergy, 
and in general of the moſt diſtinguiſhed 
Nobles / Proceres & fideles}, to whom 


were afterwards added the Clerks, or 


lettered Men C doctores legum ), was ſoon 
Vor. 8 8 compoſed 
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compoſed only of the latter, and retained 
of the ancient and genuine Parliament, 
no more than the name, which the 
Kings ſtood in need of, that the exerciſe 
of the legiſlative power they had fo pal- 
pably uſurped, might occaſion leſs ſur- 
prize to the nation. 

The Seigneurs who, from diſguſt for 
the new juriſprudence, and their inabi- 
- lity of judging according to the laws 
which they could not even underſtand, 
had abandoned their own courts, with 
much more reaſon deſerted that of their 
Sovereign, Na law conſtrained them 
to it; no law deprived them of the right 
of being preſent in Parliament, nor of 
the perſonal exerciſe of their juriſdiction, 
No law created Bailiffs, nor forced the 


> feodaliſts to name them; but they were 


compelled to it by the very nature of 
things, which made the judicial order 
undergo all the metamorphoſes by which 
it was to paſs, befare it arrived at thc 
point at which we now ſee it. The 
Kings aided as much as they could, as 
if by right, this revolution. They ſtrove 
| | by 
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by little and little, but inceſſantly, to 


render the Parliament at once dependent 
an them, and the ſupreme arbiter of all 
litigious affairs, reſerving to themſelves 
the power of limiting thereafter its ju- 


riſdiction, as they have done, by re- 


moving cauſes of every kind to their 
councils, which are ſtill more immedi- 
ately in the hands of the King, and 
which are become real tribunals, at the 
expence of the regular courts of juſtice. 
Philip le Bel and his ſucceſſors, how- 
ever, conferred on the Parliament all 
ſorts of privileges and diſtinctions, which 
rendered it more reſpectable, and more 
commanding, and thus attracted the 
confidence of the nation, which it me- 
rited by its integrity. It had long been 
the policy of the Kings of France to 
diſtinguiſh the Clerks, by which they 
wiſhed to abaſe the Nobles. Bartole 
ſays, that a Doctor who had taught the 
civil law for ten years, became 2% facto 
a Knight. (Diſſert. hiſt. ſur la Cheva- 
lierie, par Honoré de Sainte Marie.) 
Thus thoſe heterogeneous words became 
8 2 coupled 
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coupled together, of Miles Tuſtitiæ and 
HAtles literatur. They had already then 
the, faculty of acquiring the Knight. 
hood; and though theſe: titles were aſ- 
ſuredly not of equal conſideration, the 
privileges were the ſame, and that con- 
ſideration which follows utility, ſoon 


became the portion of the lawyers. The 


Juriſdiction, of the Parliament extended 
itſelf ſlowly; and in the midſt of the 
moſt ſtrenuous oppoſition; for the Ba- 


rons were very ſenſible that the govern- 


ment was giving the laſt, or at leaſt the 
ſevereſt blow, to their privileges. They 
often went ſo far even as to cauſe ſuch, 
as dared to appeal to the Parliament of 
Paris, to be put to death, or mutilated, and 
the eccleſiaſtics were not the moſt back- 
ward i in; committing theſe exceſſes. (See 
Encyclopedie, at the, word Parlement.) 
The Kings were ſometimes forced to 

_ prohibit their courts from receiving cer- 

tain. appeals, - They frequently gave 

way, but always perſevered in their 

plan. They regained, as ſoon as they 

could, poſſeſſion of what they had been 
compelled 
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compelled to abandon, and attempted 
new experiments: At length, by a con- 
currence of cireumſtances and efforts; 
the expoſition of which does not belong 
to my plan, and would furniſh matter 


for a great and important work, the re- 


gal authority prevailed: Other Parlia- 
ments were created; even the provinces 
demanded them; and theſe bodies, 
which it has ſo long been difficult to 
define with preciſion; theſe bodies ſub- 
ſtituted in ſome meaſure for the rights 
of the nation, and which have not been 
able to preſerve to it one /ingle privilege; 
came to judge in the laſt reſort almoſt 
all the affairs of the kingdom. 

It was thus that the practice con- 
ſtantly obſerved in the monarchy was 
loſt, of a judge never judging alone; 
for local eourts ſubſiſt, and are entruſted 
to one judge; nay more frequently to 
his lieutenant, in the moſt ſuperlative 
degree illiterate. It is true, that in caſes 
where corporal puniſhment is in queſ- 
tion, the judge is obliged to conſult two 


graduates; and here are the feehle and 


3 $54) 8 3 only 
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only veſtiges of the excellent inſtitution. 


of Prud hommes, or Peers. In vain may 
it be urged, that the facility of appeals 
obviates the pernicious abuſe of a ſingle 
judge. That is only true in criminal 
affairs; for in civil diſcuſſions (and there 
are no trifling ones for the poor inhabi- 


tants of the country) the parties rarely 


have the means of recurring to an un- 
certain and expenſive appeal. 

It was thus that the practice of judg- 
ment by Peers changed at firſt gradual- 
ly, and at length abſolutely diſappeared, 
" practice which it would have been fo 
important to preſerve, at leaſt in erimi- 

nal affairs, in which the ordinance of 
1539 has expoſed the liberty, the ho- 
nour, and the lives of men, to ſuch 
great danger, by rendering the informa- 
tion ſecret, which had till then been 
public. / itneſſes, ſays Beaumanoir, 
ought to depoſe before every body.) Be- 
cauſe juſtice was often ill diſtributed in 
former times ; becauſe the juriſprudence 
was defeCtive and frequently abſurd, it 


certainly does not follow that the ju- 


dicial 
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dicial form was bad, or that Peers or 
Juries were not very good judges of a 
matter of fact, leaving the lawyers to 
pronounce the law, the fact being once 
eſtabliſhed. I admit that it was neceſ- 
fary to eſtabliſh a regular ſubordination 


between the different tribunals, to digeſt 


general laws, to retrench contradictory - 
forms and cuſtoms, to obviate the claſh- 
ing of juriſdictions, and to produce uni- 
formity in the adminiſtration of juſtice. 
But the regular inſtitution of the trials 
by Peers or juries, was by no means in- 
compatible with all theſe changes. Had 
they only laboured with a view to li- 
berty, order, and the public good, the 
queſtion was to bring to perfection, and 
not to deſtroy it; to make way for forms 
better adapted to the views of arbitrary 
authority, and more liable to become 
fatal to liberty, whenever the abſolute 
power which creates, fills, and directs 
the tribunals, ſhall think proper to give 
the mandate, than all the abuſes of the 
feodal ſyſtem were, or ever could be. 
Flagitits ita, nunc legibus laborabatur. 
W S 4 9 
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The practice of che trial by juries 3 18 
the moſt, perfect that e ever was invented 
by man for the adminiſtration of juſtice, 
It is this which gives the Engliſh ſa ad- 
vantagegus a diſtinction over all the o- 
ther nations of Europe. The trial by 
Ns: the Habeas | Corpus act, and rhe 
oberty. 57 the preſs, are the formidable 
bulwarks of their civil liberty ; and this 
liberty, the moſt precious of all poſſeſ- 


Sw WHSS 


as. the two 7 laws continue to be 
reſpected. Their great charter, there- 
fore, lays the principal ſtreſs on the 
trial by jury. Nullus ber homo capiatur 
vel. impri iſonetur, aut exulet, aut aliquo 
alto wade de eftruatur 2 per legale jud:- 

755 pbarium fuorum, vel per legem ter- 
The reader muſt refer to the whole 

of Blackſtone' s Commentaries on the 
Engliſh, Laws, and principally to vol. 
| III. . III. chap. XXII. and vol. IV. 
1, TV. chap. XXVII. for the mode of 
practice i in this ſort of judgment, in ci- 
vil and in criminal caſes. I ſhall make a 
ſuccin&t extract of it, becauſe it appears 
that 
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that we have not a very accurate idea of 


it in France, even amongſt perſons the 


beſt informed in other reſpects, but who 
can with difficulty be perſuaded that bet- 
ter may be done in any country than 
what is actually practiſed in their own. 


The learned and uſeful authors of the 


Encyclopedie have not entered into any 


particulars on this head at the word 
Pairs, Hift. d Angleterre; and have 
not ſaid a fingle word of this tribunal, at 
the word Juxits? ! ! ! ! Cauſa re- 
licentiæ patet.— The following ſketch 
will ſuffice at leaſt to give an exact idea 
of it, and will prove better than all the 
arguments in the world, of what utility 
this mode of trial, ſo ſuperior to every 
other, would be, were it univerſally re- 


ceived. The Engliſh have remarkably | 


improved it; yet certainly it has ſtill by 


no means attained its higheſt 8 5 of 


perfection. 

When two parties demand a trial by 
jury, they preſent their requeſt to the 
ordinary judges, who ſend an order to 
the ſheriff to ſend. twelve RET and 
"yy LAWFUL 
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LAWPUL MEN {/zberos & legales homines } 
of the courts under his juriſdiction, to 


the bar of the ſuperior court, or before 


the judges of aſſize, delegated by the 
King from the courts of Weſtminſter, 
to go at certain periods to diſtribute juſ- 
| tice in the provinces. The ſheriff was 


anciently the officer of the count or 


alderman. He is our ancient vice- 


count. This annual magiſtrate exer- 
ciſes a very extenſive juriſdiction in mat- 
ters of police, and is likewiſe judge and 
guardian for the King, and his bailiff. 
He is the delegated officer of the courts of 


juſtice. His court is only competent to 


try trifling proceſſes, the object of which 

does not exceed the ſum of forty ſhillings. 
The jurymen furniſhed by the ſheriff 

muſt not be related to either of the par- 


ties. They are even compelled. to ap- 


pear under penalty of diſtraint. If the 
ſheriff be in any manner a party in the 
ſuit by blood, affinity, or favour, &c. 
the order muſt be addreſſed to the coro- 
ners; who in certain caſes 'are his ſub- 
ſtitutes; and if any exception lies to 

ö them, 
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them, which the parties are allowed to 
prove, the court names two perſons of 
the county (called Eh/ſors} to appoint 
the jury. 

The ſheriff who furniſhes this liſt, 
whenever he is not ſuſpected, is a ma- 
giſtrate on oath, a man of ſome fortune 
and conſequence, who is reſponſible for 
the faults either of himſelf, or of his of- 
ficers. The parties are informed of 
every thing concerning the peers or ju- 
rymen, that they may impeach them for 
ſufficient reaſons. The appearance of 
jurymen 1s uſually in the county where 
the cauſe of action ariſes, which ſpares 
expences and delays, beſides that the 
judges who pronounce from the report 
of the juries, are by this means abſo- 
lutely ſtrangers in the country ; for no 
judge of aſſize can hold pleas in the 
county wherein he was born or inha- 
bits. | 


There are two ſorts of juries; to wit, 


common and ſpecial juries. The latter 
ſerve in cauſes of too great nicety for 
the diſcuſſion of ordinary freeholders, 


amongſt 
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ationgſt whom an officer appointed by 
the court chooſes in the preſence of the 
attornies on both ſides; forty- eight per- 
ſons. Each of the attornies ſtrike off 
twelve from theſe eight and forty. This 
precaution is taken, leſt the ſheriff, who 
returns the jurors collectively, ſhould be 
partial, though not ſo evidently fo as to 
have juſtified an order of excluſion. The 
judges alſo convene ſpecial juries, when 
the cauſe appears to them ſo important 
as to require it; and the parties have 
always the right of demanding a ſpecial 
jury on paying the extraordinary ex- 
pences, unleſs the judge himſelf certi- 
fies that it is a neceflary preeaution. 

If an alien be party to the ſuit, the 
jury ſhall be ene half. aliens, and the 
other half denizens {de medietate lingua; 
an admirable law, which does honour 
to humanity,” and is to be found in no 
other country in the world but England, 
which is as ancient, however, as the 
time of King Ethelred, that is to fay, 
as the inch * | 
COR SIE AAR Sa ten as ord a * 1443 ny 


Ss. 


A* 8TATE; PRISONS, 209 


In the ordinary courts, the ſheriff goes 
not make a ſeparate return of jurors for 
each cauſe. One liſt only ſerves to try 
all common affairs; a freſh barrier a- 
-gainſ all cabals. This liſt cannot con- 
tain leſs than forty-eight, nor more than 
ſeventy- two jurors. Their names writ- 
ten on ſlips of parchment are balloted; 
and at each cauſe that is called, twelve 
of thoſe whoſe, names have been drawn 
out of the box take the oath, unleſs; they 
are challenged, or excuſed from ſerving. 
If a previous view. of the lands, tene- 
ments, &c. be neceſſary, fix or more of 
the jurors, to be agreed on by the par- 
ties, are appointed to take ſuch view, 
and at the trial, ſuch of them as have 
appeared on the view, ſhall be ſworn 
on the inqueſt previous to any other 
jurors. ; 

There are two ſorts of challenars. 
Challenges to the array, or general liſts, 
and challenges to the pals, or the indi- 
viduals who compoſe it. The former 
take place, as we have obſerved, on 
ſuſpicion of partiality or other Saale 

0 
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the ſheriff or under officer, who arrayed 
the pannel, and then the whole liſt is 
ſet aſide ; a delicacy RP of admi- 
ration! 

Challenges to the 70 {in capite are 
of ſeveral kinds, and very numerous, ſo 
far has the law carried its attention to 

the ſecurity of property ; they are chal- 
lenges to particular jurors. /Recuſatio 
crorhis, of the civil and canonical law.) 
A juror is not admiſſible to try a notice 
if he be a foreigner, and eſpecially if he 
has not the property preſcribed by law. 
This is no cauſe of challenge, however, 
to the alien when the trial is de meditate 
Anguæ, for this would totally defeat the 
privilege. Suſpicions of partiality, af- 
ñnity even in the ninth degree; any at- 
tachment to one of the parties, ſuch as 
thoſe of maſter, ſervant, attorney, law- 
yer; eyen the moſt remote connection, 


ſuch as having been arbitrator on one 


fide or the other ; any mark of infamy, 
and even the lighteſt legal flur, &c. &c. 
are motives of excluſion. Jurors may 

challenge themſelves in certain caſes 
which 
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which form matter of exemption ; the 


validity or invalidity of the challenge is 


left to the determination of Triors ap- 
pointed by the court. To theſe triors 
are joined ſucceſſively the two firſt jurors 
improperly challenged, who then ſuper- 
cede the firſt triors, and proceed in "lia 
manner to try the reſt. 


It muſt be remarked, that the . 
cannot be challenged; for the law will 
not ſuppoſe a poſſibility of bias or favour 
in a judge who is already ſworn to ad- 
miniſter juſtice, and whoſe authority 


greatly depends upon that preſumption 


and idea. It is deemed ſufficient to have 
the power of challenging the jurors who 
are judges of the fact; and this is very 
reaſonable, ſince it is from the fact that 


the judge pronounces the preciſe text of 
the law, and it is thus that the jurors in 
a certain ſenſe dictate to him his judg- 
ment. The pains ſo ſcrupulouſly taken 


to avoid colluſion and ſecret practices, 
dy ſubmitting the election of jurors to 
chance, the multitude of cauſes of chal- 


lenge againſt thoſe who are named, muſt | 


enſure 


tornies, advVocates, and ſpectators. Each 
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_ enſure the. moſt ng ceeui o the 


citizen. [. 
Alter all theſe e ch. ju⸗ 
ryman is. ſeparately ſworn,., well and 
truly to try the matter in diſcuſſion be- 
ten the parties. The advocates, then 
unfold the nature of the caſe, and de- 
duce the proofs. The beſt, of, which 
the caſe is ſuſceptible is required, if it 
can . poflibly., be procured ; if not, the 
- beſt; that can be found; always under- 
| ſtanding, however, that the farmer 
59988 not-be obtained. | 
Ass to the proof by witnellcs, . — 1s 
a- proceſs to bring them in, which; com- 
N them, laying afide all excuſes, and 
pretences, to appear at the trial on pain 
of 1001. to the King, beſides 10l. to the 


party aggrieved, and damages equivalent 


to the loſs ſuſtained by his want of evi- 
dence; but he muſt be allowed his rea- 
ſonable expences. Every witneſs who 1s 
not infamous, or intereſted in the cauſe, 


is competent, and depoſes publickly on 


_ bath; / vivd voce before the parties, at- 


of 
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of the parties has the liberty to impeach 
his competency, and theſe exceptions are 
openly and publickly approved or re- 
jocted by the judge. If in his deciſions 
he gives a falſe interpretation of the law, 
the parties may publickly demand of 
him to ſign a bill of exceptions, ſtating 
the point in which he is ſuppoſed to 
err; which bill he is obliged to ſeal, 
and which muſt be examined by an ap- 
peal to the ſuperior court, after the 
judgment paſſed in the inferior one. ö 

Thus partialities, prevarications, ſe- 
cret managements, are impoſſible. The 
witneſſes and the judge are equally under 
the inſpection of the firſt of all tribu- 
nals, the publik. The judge, the jurors, 
the advocates, and the parties, may 


. equally interrogate and preſs the wit- 


neſs, who. has the liberty to explain 
himſelf, and recollect his thoughts. 
What means of diſcovering the truth, 
and of (diſconcerting fraud and falſehood! 
Means known in no other country. If 
a juror has any knowledge of the fact in 
queſtion, he may take an cath and be 


I. 8 8 examined 
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examined publickly 4s a witneſs. In 


default of poſitive proofs, circumſtantial 


evidence, or the doctrine of preſump- 
tions, is admitted, until the contrary 
be proved. 


When the ee is gone through 


on both ſides, the judge, in the preſence 
of the whole court, recapitulates the 


whole, obſerving wherein the main 


queſtion and principal iſſue lies. Then 
the jury withdraw from the bar to con- 


ſider of their verdict, and are kept locked 


up, without meat, drink, fire or can- 
dle, (unleſs by permiſſion of the judge) 
till they are all unanimouſly agreed. 
This is found to be an admirable me- 
thod:of accelerating the unanimity, re- 
quired by law, and which is far preferable 
to the plurality of voices. If they 
receive any freſh evidence in private, 
or ſpeak with either of the parties or 
their agents, or if to prevent diſputes 
they caſt lots for whom they ſhall find, 
any of theſe circumſtances will entirely 
vitiate their verdict, &c. &c. Ke. 
0 2 When 


\ ; 2 
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When they are all unanimouſly agreed, 
the jury return back to the bar. The 
plaintiff is bound to appear in court by 
himſelf, his attorney, or council, in 
order to anſwer the amercement the 
law impoſes on him in caſe he falls in 

his ſuit, as a puniſhment for his falſe 
claim. This amercement of the old 
law no longer ſubſiſts, but the form of 
it {till remains. If the plaintiff does not 
appear, no verdict can be given, the 
jurors are diſmiſſed, the trial! is finiſhed, 
and the defendant obtains coſts and da- 
mages, but he may bring a freſh action, 
an indulgence perhaps exceſſive ! But 
after a judgment had, and ſentence con- 
ſequent thereon, the ſuit is for ever at 


an end, unleſs a freſh trial be ordered 


by the court. The jury find for one 


party or the other, and fix the damages 


The only effectual and legal verdict is a 
public verdict... In difficult caſes, . the 
jury, to avoid the danger of having their 
verdict attainted, and for better infor- 


mation, find a, ſpecial verdict, ſtating 
the naked facts, and praying the advice 
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of the court, or they ſubmit a ſpecial 
caſe to the opinion of the judge or the 


cou ts above, ſettled by the counſel on 


both ſides on a point of law, finding, 
however, a verdict generally for the 
plaintiff. They may take upon them- 
ſelves likewiſe to determine at their own 
hazard, the complicated queſtion / fut 
and law, and without either ſpectal ver- 
dif, or ſpecial caſe, may find a verdict 
ahſolutely either for the plaintiff or the 
defendant. And ſo ends the trial by 
jury; a trial, which beſides other great 
advantages, is alſo as expeditious and 
cheap 48 1. is convenient, equitable, and 
certain. As for the reſt, the poor, 
that is to fy, ſuch as affirm on oath 
that their goods are not worth five 
Wa pounds ſterling,” are at no expence, nor 
does their miſery render them the ſport 
of injuſtice. An attorney and an advo- 
cate are aſſigned them, and obliged 
to ſerve them without fees. They are 
exempt from coſts if plaintiffs; but are 
liable to ſome. ſlight puniſhment at the 
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The judgment cannot be entered till 
the next term after the trial; and that 
upon notice to the other party, ſo that 
if any defect of juſtice / happened at the 
trial, he may obtain a new one in the 
courts above, which have the right to 
annul the verdict for errors or infor- 
malities, which may be of various ſorts. 
An equitable and neceſſary conceſſion, 
which obviates every objection that might 
be raiſed againſt the trial by jury! But 
it is not to be obtained except in caſes 
that merit ſueltzan interpoſition, or in 
the caſe of manifeſt miſconduct. 

The particulars we have been reading 
on the trial by jury in civil cauſes, are 
the ſame in criminal cauſes; but with 
ſtill more ſcrupulous attention, if poſ- 
ſible, and more leaning to the ſide of 
the accuſed: for the Engliſh laws which 
breathe humanity, have for a declared 
maxim, that t i better for ten guilty per- 
ſons to eſcape, than that one innocent man 
ſhould ſuffer the ſmalleſt injury. No man can 


be called upon to anſwer to the King for 


any capital crime whatſoever, until he 


T4 has 
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® £ 


has deen previouſſy accuſed by twelve 
or a greater number of his countrymen 
of the grand jury, aſſembled in his coun- 


ty; and the truth of all accuſations un- 


der every form, and from whomſoever 
they proceed, muſt be confirmed by the 
unanimous ſuffrage of twelve of his equals 
and neighbours, irreproachab le, indif- 
ferently choſen, and of good reputation. 


The , priſoner (if the perſon accuſed be 


in cuſtody) who is to be tried by his 


country, or his peers, is furniſhed with 


a copy of the accuſation, the names of 


the witneſſes, and the liſt of the jurors, 


| . with their profeſſions, and places of re- 


ſidence, five days at leaſt before the 
trial. He has the ſame compulſive pro- 


ceſs to compel the attendance of wit- 


neſſes in his favour, as that which 18 


granted for witneſſes againſt him; an 
ineſtimable advantage moſt frequently 
denied by our laws! Not only all 
the modes of defence and challenge a- 
bove· mentioned are open to him; but he 
1 15 allowed ſtill farther, an arbitrary and 


eyen capricious ſort of challenge /in fa- 
Doren 
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vorem vitæ to thirty-five jurymen, that is 
to ſay, one below the number of three com- 
pleat juries, without alledging any reaſon; 
which is called, A PEREMPTORY CHAL- 
LENGE ; an admirable diſpoſition, which 
alone would ſuffice to raiſe the Engliſh 
laws above all others! The. bare que/- 
tion to a juryman of his indifference, ſays 
Blackſtone, would provoke his reſent- 
ment. 

This privilege of preremptory chal- 
lenge is not allowed the King, who can- 
not challenge a juror without aſſigning 
a ſufficient cauſe, which muſt be ex- 


amined by the court. If a point of law 


ariſes, counſel is aſſigned the priſoner. 
Otherwiſe the law does not allow him 
one; the judge, ſays the law, ſhall be 


his advocate. A fine theory, no doubt! 


but dangerous in practice; accordingly 


they are ſeldom refuſed counſel. 


In all caſes of high treaſon, and in 
ſuch as inflict infamy, two lawful wit- 
neſſes are neceſſary to convict the pri- 


ſoner; in almoſt every other, one wit- 


neſs alone is ſufficient, which ſeems in 
14 ſome 
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ſome meaſure to contradict the mildneſ; 
- of the Engliſh laws. The proofs are 
: adminiſtered as in civil cauſes, loudly 
and publickly. The jurors acquit or 
-eonidemn the priſoner, that is to ſay, 
they pronounce on his innocence or de- 
- linguenicy. - Then he is only can victed. 
He may ſtill alledge many things to ſuſ- 
pend the judgment, and it is not till 
after the ſentence that he is attainted. 


This ſentence pronounces the penalty 


incurred by the law, which neither the 
judge nor the jury can either mitigate 
or exceed, and this 1 EXCEPTION 
"OF PERSONS. + | 

This judgment may be annulled by 
different means, and by virtue of various 

-appeals, whether for notorious errors, 
odr for irregularities, omiſſions, want of. 

forms in the proceſs, &c. All the ap- 
peals from the juriſdiction of the infe- 
"rior courts are brought into the King's 
Bench, and frem thence into the Houſe 
of Lords; but that only by order of 
- the King. Ex gratid.) Appeals in 
[caſes of informality alone muſt be 
0 granted 
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granted in full right. {Ex debito juſ- 
titie.) In concluding this abſtract of 
the forms obſerved in England, in eivil 
and criminal cauſes, I ſhall remark that 
the King cannot pardon an offence, but 
when the accuſation has been brought at 
his ſuit ; but that he cannot trench upon 
the privileges of a third perſon, by par- 
doning a crime proſecuted by an indivi- 
dual“. Let us finiſh this note, perhaps 
too long, but in which the ſubject is 
hardly broached, by Blackſtone's beau- 
tiful eulogium of the trial by jury. 

* The impartial adminiſtration of juſ- 
&* tice, which fecures both our perſons | 
“ and our properties, is the great end of 
* civil ſociety. But if that be entirely 


_ * entruſted to the magiſtracy, a ſelect 


* body of men, and thoſe generally ſe- 
lected by the Prince, or ſuch as enjoy 
the. higheſt offices in the ſtate, their 


The Engliſh reader will perceive that the Author 
has miſtaken- our laws in this particular, apparently 
confounding the right of appeal in caſes of murder by 
the neareſt of kin, which bars the King's right of 
pardoning,, | 

« deciſions, 
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&* decifions, in ſpight of their own natu- 
* ral integrity, will have frequently an 


« involuntary bias towards thoſe of their 


* own'rank and dignity; it-is not to be 
« expected from human nature, that he 
« fe ſhould be always attentive to the 
«intereſts: and good of the many. On 
<« the other hand, if the power of judi- 
<« cature were placed at random in the 
c hands of the multitude, their deciſions 
« would be wild and capricious, and a 
ce new rule of action would be every day 
« eſtabliſhed in our courts. It is wiſely 
te therefore ordered, that the principles 
4 and axioms of law, which are general 
« propoſitions, flowing from abſtracted 
e reaſon, and not accommodated to 
* times, or to men, ſhould be depoſited 
in the breaſts of the judges, to be ec- 
« caſionally applied to ſuch facts as come 
«« properly aſcertained before them. For 
te here partiality can have little ſcope; the 
« law is well known, and is the ſame for 
* all ranks and degrees; it follows as a re- 
« gular concluſion from the premiſes of 


540 fact pre-cſtabliſhed, But in ſettling and 
* adjuſting 
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60 adjuſting a queſtion of fact, when i in- 


« truſted to any ſingle Magiſtrate, par- 


« tiality and injuſtice have an ample 


«field to range in; either by boldly aſ- 


*« ſerting that to be proved which is not 
« ſo, or more artfully by ſuppreſſing 
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ſome circumſtances, ſtretching and 
warping others, and diſtinguiſhing 


away the remainder. Here therefore 


a competent number of ſenſible and 
upright jurymen, choſen by lot from 
among thoſe of the middle rank, will 
be found the beſt inveſtigators of 
truth, and the ſureſt guardians of 
public juſtice. For the moſt power- 
ful individual in the ſtate will be cau- 
tious of committing any flagrant in- 
vaſion of another's right, when he 
knows that the fact of his oppreſſion 
muſt be examined and decided by 
twelve indifferent men, not appointed 
'till the hour of trial; and that when 
once the fact is aſcertained, the law 
muſt of courſe redreſs it. This there- 
fore preſerves in the hands of the 
people that ſhare which they ought to 

have 
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c haye 1 in the adminiſtration of public 
« « juſtice, and prevents the encroach- 
6 ments of the, more powerful and weal- 
« thy citizens v. Every new tribunal, 


* Blackſtone, adds, © It is therefore a duty which 


* eyery man owes to his country, his friends, his 


< poſterity, and himſelf, to maintain to the utmoſt 
ol his power this valuable conſtitution in all its 

< rights; to reftore it to its ancient dignity, if at all 
| Ad by -the different value of property, or 

©. otherwiſe deviated from its firſt. inflitution, to ameyd 
te it whereverit is defeftive, and, above all, to guard 
< with the moſt jealous circumſpection againſt the in- 
troduction of new and arbitrary methods of trial, 
& which under a variety of plauſpble, pretences may in 
< time imperceptibly undermine this beſt preſeryative 
64 of Englith liberty. 

Here is a full and reſpectable tes to quiet the 
conſciences of all the oppoſers of a Parliamentary Re- 
_ form, of every denomination except headſtrang To- 
Ties, and intereſted Courtiers. The horrors of inno- 
- . vation. vaniſh before the reaſoning of this great mind. 
And further apply theſe remarks (for on ſuch a ſubject 
no remark is trivial or aims) to the bill of Lord 
Sat hams Son for the regulation of India, paſſed in 

the ſeſſion of 1784-5, and the eſtabliſhment of his 
Board of Comtroul, and let every reflecting Engliſhman 
conſider how ready his countrymen have always been 
_ eollefiively to forget their native laws and principles, 
and to adopt different weights and meaſures, for their 
diſtant ſubjects and coloniſts. - And above all, let them 

remember America!!! Tranſlator. 
| erected 
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erected for the deciſion of facts, with- 


out the intervention of a jury, (whether 


compoſed of | Juſtices of the Peace, 


Commiſſioners of the Revenue, Judges | 
of a Court of Conſcience, or any os 
ther flaniing magiſtrates} is a ſtep to- 
wards eſtabliſhing ariſtocracy, . the 
moſt oppreſſive of abſolute govern- 
ments. The feodal ſyſtem, which for 
the ſake of military ſubordination, 
put ſued an ariſtocratical plan in all its 
arrangements of property, had been 


intolerable in times of peace, had it 
not been wiſely counter poiſed by that 


privilege, ſo univerſally diffuſed thro 
every part of it, the trial by the feodal 
peers. And in every country on the 
Continent, as the trial by the peers 
has been gradually diſuſed, ſo the No- 
bles have increaſed in power, till the 
ſtate has been torn to pieces by rival 
factions, and oligarchy in effect has 
deen eſtabliſhed, though under the ſha- 


dow of regal government; unleſs 
where the miſcrable Commons have 


«© taken 
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* taken ſhelter under abſolute monarchy, 
as the lighter evil of the two.” 
Hut if the trial by jury be above all 
others ſo advantageous in the regulation 
of civil property, how much greater is 
that advantage when applied to criminal 
caſes, where it is infinitely more import- 
ant for men to find out the ſureſt methods 
of diſcovering the tru ? ' 
The excellence of this trial, ſays 
Blackſtone | again, will hold much 
« ſtronger in criminal caſes; ſince in 
<« times of danger and difficulty, more is 
to be apprehended from the violence 


and. partiality of Judges appointed by 


« the Crown, in ſuits between the King 
te and the ſubject, than ih diſputes be- 
«tween one individual and another to 
e ſettle metes and boundaries of private 
“ property. It was neceſſary for pre- 
« ſerving the balance of our excellent 
te conſtitution to veſt the executive power 
« of the laws in the Prince, and yet this 
te power might be dangerous and deſtruc- 
c tive. to that very conſtitution if exerted 
without check or controul, by Juſtices 

« of 
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« of Oyer and Terminer, occaſionally 
* named by the Crown, who might then, 
„as in FRANCE or. TURKEY, impriſon, 
* diſpatch, or exile; any man that was 
e obnoxious to Government, by an in- 
* ſtant declaration, that ſuch rs their will 
&* and pleaſure.” 

+ Theexcellent man who wrote this was 
not, nor ever has been in the dungeon of 


Vincennes, thanks to his happy fate 


which gave him birth beyond the ſeas! 
It is not therefore to ill-humour, to the 


bitter feeling of his misfortune that this 


humiliating parallel muſt be attributed 


between FRANCE and TURKEY, which 


he has traced out in a ſingle period. In 


no part of his works. do we meet with 


enthuſiaſm or prejudice : every thing con- 
tained in them is the fruit of a profound, 
tranquil, and diſintereſted meditation. 
Let my principles be compared with his. 
I ſhall conclude with the reflexion 
which terminates the fragment of Black- 

ſtone I have been tranſcribing. + 
The liberties of England cannot but 
ſubſiſt, ſo long as this palladium remains 
« ſacred 
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© facred and inviolate, not only from all 
pen attacks, (which none will be ſo 
te hardy as to make) but alſo. from all 
*© ſecret | machinations, which may ſap 
and undermine it; by introducing new 
et and arbitrary methods of trial by Juſ- 
te tices of the Peace, Commiſſioners of 
*© the Revenue, and Courts of Con- 
ec ſcience!” And however CONVENIENT 
* theſe may appear at firſt, (as doubtleſs ol! 
ce arbitrary posters well "executed are the 
* 71} CONVENIENT) yet let it be again 
«© remembered," that i delays, and little in- 
% conventencies ia the forms of juſtice, are 
*© hes price that all free nations muſt pay 
« for: ther liberty in more ſubſtantial mat- 
e ters; tbat theſe inroads upon this ſacred 
4 bulwark of tbe nation, are fundamen- 
e tally” op pate to the ſpirit of our cunſti- 
4 tution;" and that, THOUGH BEGUN i 
*'TRIFLES*®, the precedent may gradually 
t Oncreaſe 104 ſpread, to the utter diſuſe 
<< off Fupies,” in queſtions a * _ mo- 
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It is eaſy to apply this profoundly 
wiſe reflection to what perſonally regards 
ourſelves. It contains a capital truth, 
that men very rarely perceive, whether 
from their levity, or for want oſ infor- 


mation, and foreſight, and which they 


often forget even after they have per- 
ceived it, becauſe the impatience of the 
moment has more power over them 
than future dangers. This is the im- 
perceptible, but the real, the principal, 
and inexhauſtible ſource of almoſt every 
revolution. 
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The kgs: of France by right, dad ace 
\ cording to all the monuments of our pub. 


lic © right, are aj the * of 


e geri. 


Ir u de et 1 have avoided al dt 
cuſſions of public right, it is not that 
I any not convinced that the monuments 
of our hiſtory eſtabliſh, with great par- 
tiality for the governed, our rights, and 
the duties of our Sovereigns. 

No people who formed kingdoms out 
of the diſmemberment of the Roman 
empire, abandoned to their Kings an 
unlimited power; and though, from the 
concurrence of various circumſtances, 
our inſtitutions were not fixed with fo 
much preciſion as thoſe of the greateſt 
part of Europe, no one is ignorant that 
the authority of our Sovereigns was only 


too much reſtrained for more than eight 


centuries, | TT 
"I 5 -+ The 
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The inſtitutions of our anceſtors have 
been greatly criticized, and certainly af- 
forded ample matter for criticiſm. But 
in this, as in almoſt all other matters, 
the criticks have all adopted one ſide, 
becauſe they only fee what flatters their 
opinion, their intereſt, and the modern 
ſyſtems of authority. They have not 
ſufficiently obſerved that the independent 
conſtitutions of the proud nations of the 
North were productive of thoſe fenti- 
ments. of liberty and courage, which 
{till - diſtinguiſh, even the European na- 
tions which are enſlaved. They ſprung 
up with ſuch vigour, that whole ages 
of arbitrary adminiſtration, happily tem- 
pered by the progreſs of moral and po- 
litical knowledge, and the civilization 
of manners have not been able to de- 
ſtroy them. It will only be in the 
courſe. of time, that military deſpotiſm 
may bring us back to barbariſm, and to 


the brutal ſtate of ſlavery, ſuch as was 


ſeen almoſt generally in Europe, under 
the Roman Emperors, on the ſuppo- 
ſition, however, that information does 

1 not 
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hot become ſo extenſive, as to open 
mens” eyes univerſally, and ſhew them 
their ſtrength, as well as their intereſts 
and their rights. 

As for the reſt, if we except the reign» 
of Charlemagne, when France, thanks 
to the powerful genivs of that great 
man, was as well regulated, as it could 
be, conſidering the ſpirit of the age, it 
muſt be allowed, that our anceſtors en- 
joyed rather a tumultuous independenc 
than genuine liberty. Amongſt the 
proudeſt people in the univerſe, and the 
moſt determined enemies of every kind 
of yoke, amongſt the Germans, liberty 
was ſold! What does that decide? 
That they had no idea of liberty. Thus 
love of independence was only a vague 
- ſentiment, almoſt as nearly bordering 
on ſlavery, as licentiouſneſs ; for in the 
circle of human affairs, extremes touch, 
and there is no order but at the centre. 
All men wiſh to be independent, when 
dependence runs counter to their fan- 
cies; but very few amongſt them trou- 

ble 
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ble themſelves about liberty, - and are 
capable of enjoying it. 

It cannot certainly exiſt, and continue 
without a rigorous execution of the 
laws, leſs neceſſary, 'tis true, in ruſtic 
and ſmall ſocieties, becauſe ſimplicity 
of manners ſtill retains every individual 
in a ſtate of primitive equality. In 
every ſociety compoſed only of a few 
families, the dependence of the civil 
magiſtrate is the neceſſary condition of 
the tranquillity of the ſociety; but if 
the authority of the magiſtrate be not 
exactly defined; if the rule of his judg- 
ments be not fixed- and preciſe, and his 
co- active or executive force ſo limit- 
ed, that it cannot become oppreſſive, 
there is an end to liberty. Theſe then 
are the two extremes formidable to ſocial 
tranquillity. Should the citizens be in- 
dependent of the magiſtrate, or could any 
one amongſt them become ſo, anarchy 
is inevitable: no perſon either will or 
can protect the feeble, who are inno- 


cent, or the powerful, who are guilty. 


Should the magiſtrate be independent of 
U 3 the 
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the ſocial body, deſpotiſm is the neceſſary 
conſequence; political liberty is anni- 
hilated, - and civil liberty, or that of in- 
dividuals, is no other than an uncer- 
tain and precarious poſſeſſion, which 
fluctuates at the mercy of the temper- 
ament, the character, and the under - 
ſtanding of Princes and their Miniſters. 

Thus from the days of the feodal 
ſyſtem, the ſubjection of the working 
claſs, and the contempt for all uſeful 
labours produced the overthrow ef all 
political union, becauſe the haughty 


proprietaries, knowing no other em- 


ployment than martial occupations, nor 
any paſſion but the deſpotiſm which 
they exerciſed over their bondmen, con- 
tracted a ferocity that promoted diſſen- 


tions amongſt them. Hence the ty- 


ranny of the ſtrong over the weak; 
hence thoſe confederacies, rather mili- 


tary than ſocial, to remedy the . general 


want of order and of juſtice. Hence 
that point of honour which, uniting 
amongſt themſelves the different indi- 
viduals of a family, and ſeparating them 
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in fact from the common family, eſta« 
bliſhed an inteſtine war of vengeance in 


the nation, and threw the whole body 
into a ferment at the pleafure of a few 
of its members. A | ſmall number 
of oppreſſors, who neither were, nor 
could be happy and quiet, held a whole 
people in chains. In like manner the 
Kings, profiting by the exceſſes of 
the feodal anarchy, ſucceſſively ſeized 
on all the power, that circumſtances, 
the diſcontent of the people, exceſſes, 
the diviſions and ignorance of the great, 
permitted them to aſſume; they ſoon 
made encroachments, beyond the bounds, 
which a prudent and enlightened nation 
would have fixed, becauſe they thought 
only of their ambition and their power, 
and not of the intereſt of the people they 
were pretending to protect; and ſhortly 
ſubſtituting the deſpotiſm of one, for 
that of a hundred tyrants, which in 
ſome reſpects no doubt is preferable, al- 
tho' infinitely more fatal in a great many 
others, they threw off every dependence 
on the ſocial body, and perſuaded them- 
ſelyes and others that they were 

U 4 „ , -- 
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What ?—Truly; they would be much 
puzzled to give a rational anſwer. 

It follows from this accurate recapi- 
tulation, that the eſtabliſhment of a re- 
gular and durable liberty, ſo far from 
being the practicable work of a bar. 


barous or ill-informed people, requires 
the moſt profound reflection, the moſt 


extenſive combination, and the moſt 
repeated obſervation, which can only be 
the produce of experience, how ſimple 
ſoever the reſult may appear, or really 


be. What an extent of information 


1s neceſſary to embrace the great whole 
of . poſſible events, and ſtrictly to com- 
bine them with public order! What 
wiſdom to determine with impartiality, 
but at the ſame time with an indefati- 
- gable foreſight, the prerogatives of the 
ſovereign authority, ſo that not only it 
ſhall not exceed its limits, but may 
evidently find a greater advantage in con- 
tributing to the maintenance of legal 
order, than in ſtudying means to elude 
or overthrow them]! What apparent ſa- 
crifices muſt be made to the general 
good! By what moderation muſt the 

natural 
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natural love of independence, and the 
ſtill more noble love of liberty, be ne- 
ceſſarily tempered, in order to render it 
as impracticable for ſubjects to encroach 
upon the Sovereign, as for Sovereigns 
to deſpoil their ſubjects! For we muſt 


not imagine that he will occaſionally 


reſpect the privileges of the people, who. 
does not reſpect his own; and ſhould 
a perpetual diſtruſt reign amongſt them, 
is it not an eternal ſtate of civil war- 
fare, the more dangerous as it is ſe- 
cretly fermenting? Such enlarged views, 
ſuch noble principles, and above all, 
ſuch wiſdom will never be the virtues of 
a barbarous, or ignorant people. 

We may conclude from hence, that 
we ought not to be proud of, nor de- 
duce very important conſequences from 
our ancient conſtitutions, which were 


very defective, incompleat, partly eſta- 


bliſhed by violence, and above all to- 
tally annihilated. I confeſs, however, 
that it is natural enough to think of 
availing ourſelves of them, when we ſee 
all the ſophiſtries and criminal infideli- 
ties of the hireling writers of government ; 

| and 
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aud fince they disfigure the monuments 
of our public right to defend their cauſe 
and ruin ours, it is laudable exactly to 
report the texts "which 8 omit or 
mutilate. 

* T0 confine myſelf to the ality point 
that is the object of this note, I ſhall 
advance that the election of our Kings, 
ot the choice of the monarchical form 
of government, was indiſputably the re- 
fult of the free deliberation of the na- 
tion. The advocates of deſpotiſm have 
gone ſo far in theſe latet times, às to 
attribute to our Kings the Tight of con- 
querors over their ſubjects. This ſurely 
would be a chimerical pretenſion on the 
part of the deſcendents of Charles VII. 
and of Henry IV. Without attending 
to theſe ravings of adulation, I ſhall 
eſtabliſh in a few words, in what man- 
ner our moſt ancient monuments teſtify 
that our Kings received the crown by 
the free conſent of a free nation, and 
how 'our Kings have recognized this 
truth. Now, the moſt important con- 
fequences follow from this point of fact; 
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for as I have already ſaid; a delegate 
certainly cannot sr pen A —_ 
conſtituent. 0 

The manners and cilicns of the Ger- 
mans our anceſtors, are made known to 
us by two. of the fineſt geniuſes of an- 
tiquity; hiſtorians without rivals, and 


without models, as capable of obſerv- 


ing as of deſcribing. Cæfar and Tas 
citus, who wrote at the diſtance of two 
centuries, one from the other, equally 
agree in repreſenting the government of 
theſe people as extremely limited. In 
peace, ſays Cæſar, (c. XXIII. I. VI.) 
they had no fixed and common magiſ- 
trate. The principal chiefs of each 
diſtrict diſtributed juſtice and decided 
differences. The authority of their 


| Kings, according to Tacitus, (Mor. 


Germ. 7, 11.) conſiſted” rather in the 


power of adviſing, than in the right of 


commanding. The juriſdiction of their 
magiſtrates was confined within ſuch 
narrow limits, that they could neither 
impriſon a free man, nor inflict any 
corporal puniſhment on him. (Ad. ibid. 
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7.) There was 2 great difference in the 
focial condition of ſome of their tribes ; 
but equality and independence formed the 
baſe of it ; they choſe their Kings ; they 
choſe their Chiefs ; the former from their 
nobility, the latter in conſideration of their 
courage. { Reges ex nobilitate, duces ex vir- 
tute ſumunt. Tacit. Mor. Germ.) It is 
very evident then, that theirs was a vo- 
luntary obedience; and ſo voluntary, 
that they reſerved to themſelves the right 
of deciding in all affairs of importance, 
and that the Princes were then only the 
executors of the orders they received 
from the community. {De minoribus 
rebus principes conſultant, de majoribus 
omnes, ita tamen ut ea quogue, ' quorum 
penes plebem arbitrium ef, apud principes 
per tractentur. Mor. Germ.) 

It would be as contrary to good ſenſe 
as to hiſtory, to imagine that any of 
thoſe conquering nations which came 


out of that ſwarm of barbarians, fol- 
lowed their chiefs from motives of force 


or fear. Their choice was the only 
pledge of their obedience. I have ob- 
ſerved 


— A. - ui 
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ſerved elſewhere, that amongſt all the 
northern nations where crimes were 
bought off by compoſitions, or pecu- 
niary fines, there was one legally de- 
termined and levied for puniſhing the 
murderer of the King ; with this only 
difference, that the fine was heavier 
than for any other. We find in the 
laws of the Anglo-Saxons, the diffe- 
rent WERRG1LDs eſtabliſhed for homi- 
cide, from the death of the peaſant 
up to that of the Sovereign, which 
was reckoned at THIRTY THOUSAND 
THRISMAS. (Blackſtone, Hume, &c.) 
This is an irrefutable proof that royalty 
wis then . only looked upon as an office 
very ſubordinate to thoſe who conferred 
it. | 
Without repeating here the proofs of 
facts, by which Hotman (Gaule-Fran- 
coiſe, chap. VI. page 47, edition 
of 1573) and our earlieſt hiſtorians, 
. ſuch as Gregory of Tours {a}, Ai« 
| | moin 

(a) Gregory of Tours does not name Pharamond x 
but St. Proſper, who wrote from the year 429, and 


who 
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moin (, &c, have. eſtabliſhed that our 
firſt Kings, whoſe. very exiſtence has 
been called! in queſtion, or at leaſt their 
ſettlement amongſt the Gauls, mounted 
the throne, not by right of ſucceſſion ; 
but i in conſequence of a free and . 
tary election. Without ſtopping at the 
hiſtory of Childeric expelled the throne, 
and reſtored ſeven Fears after, by the 
conſent of the nation, {ul quo ue ab 
hoc indignantes, ds regno eum ejiciunt.— 
Igls etiam rogantibus, & Thuringid re- 
greſſus, in regno ſas eſt rejiitutus. Gregor. 
Turon. I. II. c. XII.) which hiſtory 
may only be a tale, I ſhall paſs on to 
facts which cannot be doubted, making 
this very ſimple reflection. 

The government of the nation de- 
pended on the common deliberations ; 
and the general aſſemblies ſo well known 
under the name of CHames DE MaRs, 
and CHAMP DE Mat, which they bore 


* Nase pd was cotemporary with Pharamond, 
names him in his chronicle. 

()) Authors of Les Goes. (The Franks ELECTED 
* 4 pee 5 La Marcomir. ) * 
Fu $54 * under 
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under the firſt race of our Kings, exer- 
ciſed a ſupreme juriſdiction over all per- 
ſons, and in cauſes of every ſort. Now 
this matter of fact ſo well known, and 
truly indiſputable, aſcertained in ſo ma- 
ny works, and which there have been 
ſuch vain attempts to obſcure, would 
ſufficiently prove that the obedience of 
the Franks was voluntary; for an en- 
| flaved nation never could have obtained 
the legiſlative right. The Salic laws, 
the moſt ancient and moſt reſpectable 
monument of our legiſlation, were form- 
ed by the nation itſelf. Dicfaveruni 
Salicaꝶm legem proceres ipſius gentts, qui 
tunc temports apud eam erant rectores; 
funt elefti de pluribus viri quatuor, q 
Ver tres mallos convententes omnes cauſar uss 
ortgines ſollicite diſcurrendo, trattantes de 
fingulis, judicium decreverunt hoc mode. 
(Bouquet, prefat. leg. Salic, Recueil, 
page 122.) The nation gives itſelf in 
this code the title of PRoFonNDE EN 
CoNnsEIL, (Profound in Council) an 
epithet that venal writers have dared to 
turn into derifion, but which proves at 
lcaſt 
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teaſt the exiſtence of the deliberations of 


the people who aſſume it: Gent Fran- 
corum inclyta, auctore Deo condita, fortis 
in armis, profunda que in confilio, firma 
in pacis fardere.— Tuxtd morum fuorum 
gualitatem dejiderunt juſtitiam. (Recueil 
de Bignon, p. 11.) But let us proceed 
to more preciſe facts. 

Many perſons recount, ſays Gregory 

of Tours, that the French came out of 
Pannonia; that. they firſt halted on the 
borders of the Rhine, that having paſ- 
ſed that river, they went towards Thu- 
ringia, and that they there created hairy 
Kings in different diſtricts or cities. 


Trradunt multi eoſdem de Pannonia fuiſſe 


digreſſos; & primum quidem littora Rbeni 
amni incoluiſſe; dehinc tranſacto Rheno, 
' Thuringiam tranſmeaſſe, ibigue juxtd Pa- 
gos, vel civitates reges crinitos ſuper ſe 
creaviſſe. And in another place. Se- 


veral perſons ſay that the French, after 


ſettling on the confines of Thuringia, 
created hairy Kings to govern them, of 
the firſt and moſt noble family amongſt 
them, of which was Clovis. (Liv. II. 

i chap. 
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chap, IX.) All this is but tradition; 
for we had no annals at a*time when to 
read and write was a-rare and marvel- 
lous ſcience ; but is not a tradition eſta- 
bliſhed at a period ſo near the com- 


mencement of our monarchy of great 


weight? Let us fee how the tranſactions 
of the reign of this Clovis agree with 
Gregory of Tours. 

Clovis only came to reign by election 
over the Ripuarians, who were go- 
verned by the code of the Franks, and 
whoſe country formed the greateſt part 


of his kingdom. See how Gregory of 


Tours relates this; he makes Clovis 
ſpeak to theſe people in the following 
terms: I give you A council; I 1T BE 
AGREEABLE TO YOU, Caſt your eyes on 
me, that you may be under my defence. 


The Ripuarians, adds the hiſtorian, hear- 
ing this propoſal, applauded it as much 
by the ſound of their ſhields, as by 
their acclamations, and having lifted 


this Prince upon a buckler, TE Y 


.CONSTITUTED HIM KING tO, reign 


over them. Con/ilium vobir præbeo, / 
Vor. II. X videtur 
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videtur acceptum: cunvertimini ad me, ut 
ab mea fitis defenſione; ut illi iſta audi- 
entes, plauduntes tam armis quam vacibus, 
cum een evectum ſuper fe regem conſti- 

(Greg. Turon. lib. II.) Here 


— no longer a wudition, © but an ap- 


proved fact. 5 

There are no eee vat that 
after Clovis the Kings of the firſt” race 
were elected; and, in fact, the regularity 
of ſucceſſion was never much attended to 
under that dynaſty; but it is Iikewiſe as 
certain, a8 che Hiſtory: of ſuch remote pe- 
riods can be, that the crown remained 


for three centuries in the ſame family; 


which ſeems to afford atleaſt a very ſtrong 
preſumption that the firſt Franks acknow- 
tedged an hereditary right to the crown 
in one family. The paſſage of Gregory 
of Tours, above mentioned, declares it 
formally; and that authority - concurs 
wonderfully with ſubſequent facts to- con- 
firm that opinion, which by no means 
eontradicts the idea of a primitive eleo- 
| tion, un. _— — in the hiſtory of 
9 2 ral the 
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the manners and colts of our . 
irreſiſtibly confirms. 

But things take a total chang evans 
the ſecond race, and it is no longer ne- 
ceflary to recur to tradition, or to indirect 


proofs. The crown is elective; this is 


clear, formal, indiſputable, and demon- 
ſtrated by every record. 

The expulſion of the Merovingian dy- 
naſty by the family of Charles, is doubt- 
leſs no very extraordinary revolution. 
That weak Princes, who had none of the 
attributes of royalty but the diadem, 
ſhould give way to miniſters who were 
ominipotent, is one of the ſtrokes of for- 


tune met with ſo frequently in Hiſtory 


and which the ſtudy of men and things 
explain ſo naturally, that it affords no 
ſubject of aſtoniſhment. 

This is not the 8 
that fine obſervation is of the Cardinal 


de Retz, that the Carlovingian miniſters 


made uſe of no other method to dethrone 
the Merovingians, than the very ſame 
power that the miniſters their predeceffors 
had acquired in the name of their maſ- 

X 2 ters: 
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ters: that the mayors of the palace, and 
under the ſecond dynaſty, the Counts of 


Paris, feated themſelves on the throne of 


the Kings, juſtly, and likewiſe by the 
ſame means they had made uſe of to gain 
and ſubjugate their minds; that is to ſay, 
by enfeebling and altering the laws of the 
ſtate, which always in the firſt inſtance 
pleaſes unenlightened Princes, becauſe 
they imagine it paves the way for the en- 
creaſe of their authority, but which in 
the end ſerve as pretexts for the Great, 
and motives for the people to revolt. I 
hope to prove in another work, wherein 
I propoſe tracing the hiſtorical and poli- 
tical picture of the revolutions of our go- 
vernment, this great truth, which is the 
moſt important and moſt uſeful dedue- 
tion from all our hiſtory, I ſhall prove 
that in all ages of the Monarchy, the re- 
, yolutions of every kind; the civil wars 


ſo fatal to France, ſince they have totally 


enſlaved the Nobility, without reſtoring 
the ſmalleſt portion of liberty to the peo- 
ple, and even thoſe of religion have had no 
veer origin; fanataciſin. having become 


n "+> 4 ambitious, 
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ambitious, and ambition, fanatic; and 
in ſhort, that the authority of our Kings, 
ſince the laſt period of the deſtruction of 
our liberties, has never augmented, with- 
out their real power ſuffering a diminu- 
tion. But this diſcuſſion, which muſt be 
ſupported by facts, would lead me too 
far; and the ſubject is too important and 
too vaſt to admit only of a ſketch. It 
will be ſufficient to caſt an eye on the 
circumſtances under which the Carlovin- 
glans expelled the Merovingians. This 
will not be a digreflion. It is material 
to the object I had in view in this note, 
to prove that this revolution muſt have 
been, and was approved freely and ſin- 
cerely by the whole nation. 

Charles Martel ſhewed himſelf the 
greateſt man who had yet governed 
France. Never did warrior perform 


greater exploits; never was a ſtateſman 


more commanding. It is inconceivable, 
ſurrounded as he was by external ene- 
mies, exaſperated againſt the nation, me- 


nated by the conſtantly reviving hydra of 


malecontents, and jealous and factious 
X 3 men ; 
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men ; burthened with the government 
and the defence of a great empire, that he 
mould have been able to extend the li- 
mits of France, to ſave it from a terrible 
invaſion, to execute all his projects, to 
maintain, in ſhort, and encreaſe his autho- 
rity to the degree to which he carried it, 
free from intrigues, from crimes and trea- 
chery, by the fole force of his genius, 
and the prodigious reſources of his incre- 
dible activity. The Friſons, the Ger- 
mans, the inhabitants of Britanny, the 
Saxons, were more than once reduced by 
Charles Martel, when a more formidable 
enemy, who aimed at no leſs than the li- 
berty of all Europe, ' one of the fineſt 
parts of which he had already uſurped, 
put the ſtate upon the brink of ruin. 
The French Monarchy was doubtleſs at 


an end, from the ſtate of weakneſs to 


* which the diviſions of the Great, and the 
imbecility of the Kings had reduced it, 
had not Charles Martel held the reins of 
government. The Saracens, already 
maſters of Spain, and whoſe power was 
gonna — in Africa and in Aſia, 


C : threatened 
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threatened the whole of the Roman world, 
were vanquiſhed by this great man. 
Without crediting that this irruption 
was made by four hundred thouſand men, 
three hundred and ſevent /- five thouſand 
of which fell by the Frenchmens' ſwords, 
I have no doubt that Martel, who owed 
his victory to his aſtoniſhing activity, 
and his profound prudence, would have 
fallen; France, over-run by theſe barba- 
rians, would have paſſed under the yoke 
of the Arab Abderame. This ſucceſs 
filled the 'meaſure of Charles Martel's 
glory, at once the ſaviour and legiſlator 
of his country, His fortune and his abi- 
lity did not fail him an inſtant. The 
German Nation ſubdued, the limits of 


the French empire extended, his loſſes 


recovered, the Saracens repulſed, atteſt 
his military talents; whilſt his political 


conduct, and the brilliant and ſolid eſtab- 


liſhment of his family, diſplay his ge- 
nius. Superior to the prejudices of the 
age he lived in, he knew how to reſtrain 
the audacity and ambition of the clergy, 
and if he exceeded the bounds of juſtice 
- X 4 in 
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in this reſpect, an exceſs became neceſſary 
perhaps from the inſolence of the prieſt- 
hood: if he did not reſtore to the Nation 
the liberties uſurped by his predeceſſors; 
if he did not convene the National Aſſem- 
blies, he muſt however have conducted him- 
ſelf with ſufficient juſtice and moderation, 
to have been ſo beloved. The beſt proof 
that can be adduced of this is, the revo- 
lution he effected without obſtacle; and 
the authority he left his children, by the 
_ conſent of the French Seigneurs, aſked 
for and obtained at a moment when the 
certainty of his approaching death would 
have counterbalanced his authority, had 

it been founded only upon fear. 
The great revolution operated at that 
time, was then very natural, and agree- 
able to the wiſhes of the Nation. We 
dare ſay that it was even ut. The Deli- 
verer of France, her Reſtorer, had a 
better claim to the Crown, either for 
himſelf, or for children worthy of him- 
ſelf, than a degenerate race, which had 
given more Tyrants than Kings to France. 
Whether the Crown was hereditary from 
| the 
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the foundation of the Monarchy, which | 


can neither be proved, nor controverted 
in a ſatisfactory manner; whether it was 
then elective, as it became from the 
commencement of the ſecond dynaſty, 
Charles Martel had juſt pretenſions to it, 
if the love, the reſpect, the gratitude and 
intereſts of the people are any titles. Was 
it not their firſt neceſſity to place the 
ſceptre in hands that could wield it, whoſe 
vigour put an end to the fatal anarchy 
which had ſo long torn them to pieces, 
and diſſipated the factions produced by 
the neceſſity in which Princes, incapable 
of governing, found themſelves of em- 
ploying abſolute miniſters ? 
It was a very ſingular production of na- 
ture, that this ſeries of ſuperior men, who 
by their ſucceſſive efforts realized the 
projects of their houſes, merited their 
high fortune, enjoyed it without envy, 
and tranſmitted it to a long line of poſ- 
terity, I do not know whether the an- 
nals of any nation whatever offer a paral- 
lel to this privileged family, who for two 
centuries together ſo gloriouſly occupied 
the 
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the theatre of the world. Pepin le Vieux, 
even Grimoald, in ſpight of his faults, 
Pepin d' Heriſtal, Charles-Martel, Pepin 
le. Bref, and Charlemagne, form almoſ 
as remarkable an epocha in the hiſtory of | 
Man, as in the annals of Mankind. | 
Pepin reſolved to accept the crown diſ- 
dained by his brother, ſubjugated by the 
monaſtic ſpirit of the age, and which his 
anceſtors had not dared to place on their 
heads. But it was not as an uſurper 
that he ſeized the ſceptre. He had the 
juſt hope of attaining this ſupreme rank 
by the conſent of the nation, which 
alone could maintain him in it. His 
reputation was formed, his authority 
well eſtabliſhed, his partizans numer- 
ous, his rank reſpected, and all the 
forces of the ſtate in his hands. 

Pepin, abſolute as he was, did not pre- 
ſame to aſpire to the title of King, with 
which Childeric III. was ftill inveſted, 
without the authority of an aſſembly of 
the nation. He manœuvred very ſkil- 
fully to ſecure himſelf their ſuffrages. 
. father had abfalutely alienated the 
RE clergy, 
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clergy, by the abſolute manner in which 
he had checked their ambition and li- 
mited their power. A King had been 
feen throwing himſelf at the feet of the 
Biſhops his ſubjects, to demand the 
puniſhment of one of his brethren who 
confeſſed himſelf guilty. Already had 
the Popes, ſo long the ſimple Biſhops 
of Rome, made attempts againſt the li- 
| berties of the church in France, then 
more reſpected than thoſe of all the reſt 
of Chriſtendom. Already had they 
formed the project of withdrawing Rome 
from the empire of Conſtantinople, and 
of placing themſelves in the, rank of 
Princes. Leon the Ifaurian had prefer- 
red the honour of being an Herefiarch 
to that of reigning with glory. He 
was employed in breaking images, whilſt 
the Lombards were wreſting from him 
the ſceptre of Italy, and were availing 
themſelves of the troubles occaſioned: by 
the innovations of the Emperor; inno- 
vations deteſted by the people, who faw 
more than their God attacked, fince the 
en object of their worſhip and a- 

2 doration 
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doration was overthrown. Conſtantine 
Copronymas, the heir of Leon, and of 
his delirium, irritated more and more 
the Romiſh clergy, diſconſolate for the 
ravages of the Lombards. Gregory III. 
had offered Charles-Martel to pave the 
way for his acquiring the- dominion of 
Italy, as the price of a prompt and ef- 
ficacions ſuccour. Pepin did not doubt 
that Zachary, ſucceſſor of Gregory, 
would have the ſame views, - ſince he 
was urged by the ſame intereſt, and aſ- 
failed by the ſame fears. In an age 
where no virtue was greater than ſuper- 
ſtition, every thing might be expected 
from ſuch an - interceſſor. Zachary 
found this revolution juſt, which might 
produce a happy one in his fortune, and 
ſerved Pepin with all his power. His 
ſuffrage decided weak conſciences, and 
ſeduced the people; the principal part 
of the great were gained, the ambitious 
kept under. Pepin received at Soiſſons, 
in a general affembly of the nation, the 
crown, which no other could wear more 
worthily, and which fell without op- 

poſition 
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poſition from the head of a Prince, the 
feeble, and contemptible deſcendant of 
a-race which had reigned more than two 


hundred and fixty years over the Gauls. 


Pepin, ſays a cotemporary writer, was 
raiſed to the throne by the authority of 
the Pope, the unction of the holy cream, 
and the choice of all the Franks. Pe- 
pinus rex pius, per auttoritatem , pape 


& unctionem ſancti chriſmatis & elecit- 


onem omnium Francorum in regni ſolis 
ſublimatus g. (Clauſul. de Pepin con- 
ſecr. ap. Bouquet, Recueil des hilt. 
tome V. page 9.) Una cum con ſenſu 
Francorum & procerum ſuorum ſeu epi 
coporum conventu. (Ap. S. Dionys Ca- 
pitul. Vol. I. p. 187.) And the 
Franks confirmed this diſpoſition in an 
aſſembly ſubſequent to the death of Pepin. 

It is proper to remark that the qua- 
lification of King by the Grace of God 
{Dei Grati Francorum Rex) began to 
be in uſe under King Pepin, who ſome- 


times ſtiled himſelf Pippinus Rex, vir 


incluſten; ſometimes, Dei gratid, Fran- 
erum Rex. (Recueil des hiſt. de France. 
| tome 
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tome X. p. 573, 597.) / Attempts have 
deen made to prove from this formula 
that our Kings held not from the choice 
of the people. I ſhall examine this 
ſtrange aſſertion hereafter; and ſhall 
content myſelf with obſerving here, with 
M. de Montblin, that it would be fin- 
gular to draw ſuch a concluſion from a 
title which we know to have been af- 
ſamed by fimple ſeigneurs, by the deans 
of cathedral churches. (See examples 
of this, Maximes du droit public Fran- 
cots, tome II. ch. VI. art. III.) And 
which was adopted for the firſt time by 
a King ſubſtituted, by the election of 


the people, in axis were of the ins 


family. 

But it is "ry to obfervs, that Pepin 
' required of the French, who had juſt 
deprived one family of the crown to 
place it on his head, to bind themſelves 
by oath to maintain his children on the 
throne. But this fact, fo far from de- 
ſtroying, confirms the right of election, 
*fince- on granting the hereditary right 
to chat family, the French reſerved to 
. themſelves 
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themſelves that of chooſing in that fa- 
mily ; theſe are then the very terms of 
the hiſtorian. L aumguam de atterius 
lumbis regem in avs prefumant eli gere. 
(Clauſul. de Pepin, conſecr. ap. Bouquet, 
Reuceil des hiſt. tome V. p. 16.) 

The nation had every reaſon to ap- 
plaud their choice. Not leſs able in 
peace, than in war, Pepin governed the 
monarchy with a prudence which be- 
came proverbial in an age where, of all 
qualities, this was the rareſt and the 
leaſt attended to. He reſtrained the no- 
bility by a mixture of vigour and of good- 
neſs, which ought to be looked upon 
as the diſtinguiſhing characteriſtic of ſo 
great a King, He laid open his admi- 
niſtration to every eye. None of the 
French Sovereigns have ever fo exactly 
convened the ſtates of the nation as 
| Pepin and Charlemagne. It is a juſt 
ſubje& of pride, and of regret, for 4 
people who were never more free than 
under the moſt powerful of their Mos 
narchs; nor more enſlaved, than when 
their docility, the gentleneſs. of their 


manners, 
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ners, and that habitual attachment to 
their maſters, of which the hiſtory of 
Europe does not afford another example, 
ſeemed the moſt to merit a favourable 
treatment. 

It was Charlemagne, above all, wn 
reſtored a fixed and regular form to the 
national aſſemblies; for the different 
partitions of the monarchy had over- 
thrown their ancient order. The deſ- 
potiſm of Miniſters had disfigured theſe 
aſſemblies, nor did Pepin re-eſtabliſh 
them preciſely in the whole of their an- 
cient” rights. At the acceſſion of his 
ſon, they recovered all the power that 
belonged to them. Charlemagne owed 
his crown to them. from a double title ; 
for the French, even in the life-time of 

Pepin, in a general aſſembly at Noyon 
in 768, had made choice of his two 
ſons for their Kings, on condition that 
the kingdom ſhould be divided into two 
equal -parts, which they marked out, and 
| Limited. Una cum confſenſu Francorum 
& procerum ſuorum, ſeu epiſcoporum con- 
vencu. (Ap. 8. Dionys, capit. vol. 1 
n. | * 87.) 
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p. 187.) And they confirmed this diſ- 


poſition in an aſſembly ſubſequent to the 


death of Pepin, It is Hincmar, Arch 


biſhop of Rheims, and author of the 


important treatiſe, De ordine Palat, 
who vouches for this fact in his life 
of Charlemagne. (Ap. Bouquet, tome 
V. p. go.) He died in 882, only ſixty 
eight years after the death of that. great 


Prince, and he wrote from the report of 
Adelhart, his miniſter and confident: . 

Had Charlemagne only been a con- 
queror, he would ſtil] rank amongſt the 
moſt ſurpriſing men whom nature has 


produced. Forty-fix years of his reign; 


in fact, formed one continual chain of 
victories z nor were they gained over ef- 


feminate Aſiatics, or ſtupid ſavages, con- 


founded as much by terror and aſto- 
niſhment, as by the arms of their vic- 
tors. They were the nations of, the 
North, men of iron, whoſe ferocity he 
fubdued as well as the climate: They 


were nations whom he alone has con- 


quered. It was to the ſhores of the 


Baltic, to the Ebra, and to the Tiber, 


Var, U. Y that 


— 0 IG 
Ae EO CL nES > i Sos Auth HS. od 


322 ON LETTRES DE CACHEP 

that he exrried his name, his triumphs, 
and his power. Such exploits which 
would compleat the career, doubtleſs, 
of many heroes, form but the moſt in- 


conſiderable work of this incomparable 


Monarch. At once /a- legiſlator and a 
conqueror, he wreſted his nation from 


the horrible barbariſm in which it was 
plunged. He gave her the beſt laws 


which it was then poſſible for her to 
liſten to, and receive; he ſtrove to ren- 
der her enlightened; he made her hap- 
py and triumphant z a double benefit 
without example. This ſublime man 
anderftood true glory and attained it. 
How could this ardent, this enterpriſing, 
this vaſt genius, meditate with ſo much 
prudence, and make ſuch juſt combina- 


tions? How could a Monarch, the ar- 


biter and vanquiſher of almoſt all Eu- 
rope, which he muſt at once govern, 
and contend with, deſcend to ſo many 


details, which alone would make an in- 


dividual the object of admiration ? Cer- 
tainly, Charlemagne alone amongſt man- 


kind, has far ſurpaſſed what- the imagi- 


nation 
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nation of poets and romance writers have 
combined to form their , Demi-Gods. 
The reſtorer of France, the father of 
his ſubjects, a hero without model, and 
without a rival, he was the man of all | 
nations, and will be ſtiled Great in all | 
ages = 
Such a Prince was incapable of in- 
gratitude, and had no need to enſlave a | 
nation he could lead, by the ſuperio- 
rity of his talents, by confidence and | 
love. Theſe were the two reſources of | 
his government. He apprehended no- 
thing from his ſubjects, who hoped | 
every thing from him; nor did he de- | 
ceive their expectation. The aſſemblies | 
of the nation recovered all their rights, 
and even acquired new ones. They | 
were convened annually during his 
| 
| 
| 


reign; he rendered them more auguſt, 
and more magnificent by the number 
of the Princes and the Great, and by 
the concourſe of all orders of the ſtate. 
In quo piacito generalitus univerſorum ma- 
forum tam clericorum quam laicarum con- 
veniebat. (Hincmar. oper. ed. Sirmon- 
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di, v. II. c. XXIX. p. 211.) This 
| ſpectacle was ſuch, that the Ambaſſa- 
dors of a Caliph of Babylon faid, on 
quitting France, that in Ajfia' they ſaw 
maſters often brave, and often enhghtened ; 
but generally capricious or cruel; that in 
the Weſt they had beheld a people of Kings 
who were obeyed by innumerable armies 
covered with gold, and iron ; that theſe 
Kings however had a chief who was the 
King of Kings; but that they, and he, 
had only one will; that they all obeyed in 
hrs preſence, though they were all free and 
truly Kings. (Boulainvilliers, Lettres 
ſur les Parlemens de France, lettre II.) 
T hope the reader will peruſe with in- 
dulgence this ſhort digreſſion, into which 
I have been drawn by my admiration for 
- this great man. I return to the right 
of election. 

Charlemagne, 3 al others, poſ- 
ſeſſed the means of diſpenſing with the 
acknowledgment of this right of the 
nation. But his generous mind was not 


formed to debaſe itſelf by bee ſuch 


a tal | 
In 


\ 
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In the year 806, this great Prince, 
ſo powerful and ſo well beloved, re- 
gulated, with the-advice of a general 
parliament, the partition of the monar- 
chy amongſt his children. As a ſimi- 
lar aſſembly had conſented to his aſſo- 


ciation on the throne with his brother 


Carloman, he endeavoured to prevent 
all the inconveniencies which might 
diſturb the peace between them, or 
which might happen by the death of 
any of them. We have this act which 
was drawn up at Thionville; and con- 
tains the following remarkable words : 
If one of the three has ſuch a ſon as the peo- 
ple ſhall be defirous of elefling to ſucceed to 


the ſituation of his father, we will that his 


tuo uncles give their conſent to the elec- 
tion, and that they let him reign in that 
part of the ſtate which was the portion of 
his father, (Capitul. vol. I. p. 442.) 
After the death of his eldeſt ſons, 


Charles. and Pepin, Charlemagne got 


the parliament general of Aix-la-Cha- 
pelle, in 313, to approve the aſſociation 


of Louis of Aquitaine to the empire, to 


p 8 the 
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the prejudice of his grandſon, the un- 
fortunate' Bernard, King of Italy, . ſon 
of Louis's eldeſt brother, who was con- 
demned to die by a parliament aſſembled 
at Aix-la-Chapelle in 814, for attempt- 
ing to aſſert his rights, annihilated by 
the nation. For this election of 81 3. 
Charlemagne TooK THE ADVICE OP 
ALL, ſays Thegan, from the highe/t ta 


the loweſt. Interrogans omnes d maximo 


ad minimum, fi iis placuiſſet, (Thegan. 


in geſtis Lud. pu art. VI.) 

Charles the Bald, title XXX. of his 
Capitularies, acknowledges himſelf (art. 

3.) to be choſen by the will, the conſent and 


acclamation of all his fubjetts, Electione 


epiſcoporum & ceterorum fidelium regni 
a noſtri voluntate, confenſu & acclamatione. 
(Balus. tome II. p. 134.) We fee, ſays 
Hincmar, in the conſecration of Charles 
the Bald at Metz, in the year 869, 1 
aur unaninity, finding ourſelves agreed 
with the will of God, that this Prince, 
under whoſe protection W E HAVE PLA- 
CED OURSELVES WITH FULL CONSENT, 


ſhouts 
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ſhould be the lawful heir of the kingdom. 
(Cerem. Franc. p. 99.) 

Louis le Begue, in his coronation 
oath (877) calls himſelf he eftablihed 
King by the compaſſion of God, and the 
election of the people. Ego Ludovicus 
miſericordid domini Dei noſtri, & ELEC- 
TIONE POPULI rex conſtitutus. (Baluſe, 
tome II. page 870.) | 

Du Tillet pretends indeed, that ELEC- 
TIONE here only ſignifies SUBMISSION ; 
and we find amongſt our modern writers, 
ſuch as the Abbe de Camps, Menin, 
and a number of other cowardly and 
baſe flatterers, that if the Kings aſked 
the advice and conſent of the nation, it 
was only from compliment, and without 
any neceſſity. Such baſe aſſertions hard- 
ly deſerve quoting, and certainly do not 


merit refutation, Yves of Chartres, who 


in defending the rights of Louis le Gros, 
traced the legitimacy of his election, 
and his coronation at Orleans, in 1106, 
and called the conſent of the Biſhops 
and the Great, the manner of creating 
the Kin g; (red 9 Belgicorum regem 


14 ſuum 
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ſum creare et conſecrare. Epiſt. 189.) 
Matthew Paris eſpecially, who has writ- 
ten, France whoſe dignity conſiſts in being 
free, and whom her name perpetually re- 
minds that [he is the protefreſs of liberty: 
num oftendens aefen/jonts, unde nomen 
France in lingud proprid originaliter eff 
ſortuta, (Anno 1242, page 58 5.) Theſe 
antiquated Frenchmen would proba- 
bly find the new theory attempted to 
be eſtabliſhed in their country, a very 
ſtrange one, | 
In 879, after the death of Louis le 
Begue, grandſon of Louis le Debonnaire, 
the ſtates aſſembled at Meaux, recog- 
nized Louis and Carloman for Kings, 
though born of a mother who had been 
repudiated; and it is worth remarking 
that the Duke Boſon, brother of the 
Empreſs Richilde, wife of Charles the 
Bald, dor HIMSELF . ELECTED in an 
aſſembly of Biſhops and laity, King of 
Arles and Provence; which fully proves 
that the right of —.—— was acknow- 
ledged. and inconteſtible. 

We know that in the fai or 

general 
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general aſſembly of the nation in the 
month of May 922, the greateſt part 
of the great men of the kingdom, diſ- 
contented with Charles the Simple, de- 
clared that they would no longer have 
him for Lord, and /ignified to him, that 
they renounced their fealty and homage to=. 
wards him, by breakin g and throwing ta 
, the ground pieces of ſtraw which they beld 
in their hands, (Capitul. ann. 922.) _ 

I ſhall not enquire whether, as ſome 
pretend, a parliament held at Com- 
piegne, named a tutor for Charles, the 
poſthumous ſon of Louis le Begue, or 
whether the faction of Eudes of Paris 
placed him on the throne, whilſt Guy, 
Dake of Spoletta, was crowned by ano- 
ther; but it ſeems certain that there 
was no parliament for the election of 
Rebert the Firſt, the competitor of Lo- 
tharius, in 922, any more than for the 
King Raoul in 923, and ſo on with the 
other Princes, Louis d'Outremer, his 
fon Lotharius, and his fon Louis V, 
placed on the throne by the Capetean 
faction in the'e times of anarchy. Hugh 
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Capet, whatever Mezenai and his copy- 
iſts may ſay, at the head of ſix hundred 
armed men / milites), diſperſed the aſ- 
ſembly of the French, which was hol- 
den, ſays Gerbert, the fifth of the ides of 
May 987. (See Recueil de Ducheſne.) 
It is even probable, as M. de Boulain- 
villiers remarks, that a free parliament 
would not have beſtowed the royalty on 
a family which had no pretenſions to it, 
to the prejudice of the children of Char- 
lemagne, for whom they had ſworn to 
maintain it; ſince Foulques, Archbi- 
ſhop of Rheims, and the chiefs of the 
aſſembly where it was agitated to elect 
Eudes, ſon of Robert the Strong, for 
Kin 8. faid, We cannot conſent to his elec- 
tion, becauſe be is not of the family of 
Charlemagne, (Eſſ. 5. p.) 

But when Hugh Capet, whom a part 
of France did not at firſt acknowledge, 
faw himſelf almoſt certain of ſucceeding 

in his. defigns, he was deſirous of ren- 
dering his uſurpation legitimate by the 
ſuffrages of a free parliament he con- 
vened at Orleans in 988, and where he 
| 4 made 
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made them crown his ſon Robert, in 
order to ſecure him the throne. 

Here then is the right of election, or, 
at leaſt, of conſent and confirmation, (if 


the term of legitimation be not bet- 


ter liked) recognized even under the iA 
race of our kings, and ſo well recognized, 
that Robert, ſon of Capet and his ſuc- 
ceſſor, confeſſed, that the liberality of the 
French nation, by an effect . ., , 
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The Author here in a fragment makes the 
following conciſe, but excellent, Obſer- 
__-wvetions on the ExGLISsH ConsT1TU- 
TION, 


Tx Author finds it ill ſettled, and 
ill balanced, notwithſtanding all its beau- 
ties: he endeavours to prove that the po- 
litical liberty of Engliſhmen is more de- 
fective, than their civil liberty is ſecured. 
After diſcuſſing the principles of that 
conſtitution, and declaring open war a- 
gainſt.the Exchequer (the ſyſtem of which 
ſo violently counteracts the principles 
of civil liberty in England), and the 
funds, (which muſt render the ſpirit of 
the nation wholly mercantile and venal) 
he maintains that the Repreſentatives of a 

free Nation ought to be reſtrained by 
| | their 
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their inſtrufions, if not for the quota of 
taxes, (the moſt eſſential point, which 
ſhould be ſeparately conſidered) at leaſt 
with reſpe& to the nature of them, and 


the mode of their collection. That they | 


ought never to have the power of arbi- 
trarily burthening commerce, infinitely 
beyond every calculation to which its 
profits, fooliſhly and deluſively exagge- 
rated by the moſt active imagination, can 
poſſibly amount. That it is abſurd 
to leave them the right of impoſing 
exceſſive and perpetual taxes on objects 
of general conſumption, and of the firſt 
neceſſity. That a free people ſhould 
have fixed ideas of finance, as well as of 
legiſlation, which ought to be fundamen- 
tal and ſacred laws, never to be infringed 
by their Repreſentatives ; and that where- 
ever the doctrine of impoſts is not fixed 
and immutable, there will neither be 
true liberty, nor ſtability, nor repoſe, nor 

durable tranquillity. 
He then obſerves, that it is very incon- 
ſiſtent in the Engliſh who have fought 
with 


334 ON LETTRES DE CACHE t 
with ſo much fury for the abolition: of 
the moſt formidable parts of the royal 
prerogative, ſhould have ſubſtituted the 
preſent ſyſtem of loans and taxes of every 
kind, the collection and adminiſtration of 
which, placed in the hands of the Crown, 
give room for a mode of receipt the | 
moſt incompatible, with liberty, for the 
greation of a multitude of officers and 
clerks, who beſet every port, all the fron- 
tiers, all the interior diſtricts of the king= 
dom, every city, every town, every citizen; 
and who being nominated immediately by 
the Crown, and removable by it at plea- 
ſure, are in a ſtate of the ſtricteſt depen 
dence upon the Crown, and give it an 
exceſſive influence. Theſe, ſays the Au- 
thor, are the inevitable conſequences of 
the funds, and of the perpetual taxes im- 
' poſed to form them. 

He then comes to the Civil Lift, or 
revenue of the King. This annual ſum 
of nine hundred thouſand pounds ſterling, 
(upwards of one hundred and ſixty-one 
millions of our money) which is applied 
at the diſcretion of the Miniſter to cer- 
tain 
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tain purpoſes of the government, and 
chiefly at the diſpoſition of the King, is 
paid into the Royal Treaſury. What a 
number of important conſequences, and, 
to cut the matter ſhort, fatal to liberty, 
may ſpring from this arrangement, ſhould 
the Sovereign dare to prevaricate | 

The Author next obſerves, that it is a 
very imprudent act of confidence to main- 
tain a diſciplined army, paid immediately 
by the King, commanded by him, which 
ought only to remain on foot one year, 
'tis true, and with the conſent of Parlia- 
ment; but which once levied, is entirely 
at the diſpoſal of the Monarch. Un- 


queſtionably, ſays he, h prerogative is 


znfinitely ſuperiar to all thoſe be bas lest; 
for a government, however abſolute, if it 
has no army at command, will be much 
farther from oppreſſion than the moſt li- 
mited adminiſtration, which conſtantly 
keeping mercenary troops in pay, may, 
whenever it thinks proper, give the moſt 
mortal ſtabs to the liberty of an unarmed, 
unſuſpicious people, and ſo much the 

| more 
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U | | 
more devoid of military ſpirit, that in- 


valuable and neceſſary ſpring for every 
"nation which would preferve its liberty, 


in proportion as the /egionary ſpirit ſhall 
| become more extenſive. 


Our Author at length concludes, that 
individuals have undoubtedly the free ex- 


erciſe of liberty in England, becauſe the 
; laws, and eſpecially the criminal laws, and 


the forms of judgments, (which however 


are viſibly changing) are admirable there; 
but that England is very far from poflefling 
political, in the ſame degree that it does 


civil liberty ; and that it never will enjoy 


it, /o lang as its repreſentation is imperfett, 


and its principles of policy continue to 


be ſo vague, ſo exaggerated, fo arbitrary 
and fo variable. The learned and judi- 
cious Blackſtone maintains, that the 
practice of the trial by peers, or a jury, 
and the Jaw of Habeas Corpus, are ſufli- 
eient to fecure the liberties of a nation 
for ever. I much doubt that, ſays the 
"Author, I who am of opinion that all 
the parts of adminiſtration hold together 


by 
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by an indiſſoluble chain, and that civil 
and political liberty are two inſeparable 
parts of the ſame whole, at leaſt conſi- 
dering its duration, the principal object 
of all good legiſlation. But even on the 
ſuppoſition of Blackſtone, Britiſh liberty 
is greatly threatened, or rather broke in 
upon; for the Engliſh 4 little and little 
abandon the trial by jury; and it is not 
clear that they have a ſufficient ſecurity 
for the maintenance of the Habeas Corpus 
law, which is ſuſpended at the moment 
the Author is writing (in 1778, during 
the deteſtable war againſt Liberty and 
America: ¶ Tranſlator) ſince their Repre- 
ſentatives are not ſufficiently dependent on 
their Conſtituents, nor independent enouzh 
of the Sovereign, who, warned by the ter- 
rible examples of the impatient humour 
of his generous, but impetuous and pal- 
ſionate ſubjects, ſtill apparently reſpects 
their conſtitution ; but who is acquiring 
all the power neceſſary to infringe it, and 
if he ever attacks it openly, will give it 
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the more mortal ſtabs, as from knowing 
the riſks he runs, he will take his pre- 
| cautions better. | 


Here ends the F ragment of the Author. 


, a 
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